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Postscript 

In response to comments received 
by Daniel Manry, ALJ, he offers this 
postscript to his article, “The Scare- 
crow in McDonald’s Farm: A Fairy 
Tale About Administrative Law” 
(March). The views expressed are 
purely those of Judge Manry. 

The ghost of scarecrows past still 
lurks in the dim light of a loophole 
in §§120.56(1), 120.56(4), and 
120.57(1)(e). From that dark win- 
dow, the ghost haunts those who 
thought the scarecrow deposed. 

The first ruler attempted to maxi- 
mize the scope of statutory 
rulemaking requirements by autho- 
rizing challenges to unadopted rules 
in both §§120.56(1) and 120.57(1)(e). 
Pursuant to either section, a subject 
of the realm could challenge an 
unadopted rule, defined in 
§120.52(15), based on any of the 


grounds in §§120.52(8)(b)-(g). 

A challenge to an unadopted rule 
based on §§120.52(8)(a) and 120.54 
was authorized only in 
§§120.56(1)(a) and 120.56(4). The 
first ruler sought to subject such 
rule challenges to the additional 
procedures prescribed in §120.56(4). 

The additional procedures in 
§120.56(4) did not nullify the sub- 
stantive grounds authorized in 
§120.56(1)(a) for challenging an 
unadopted rule as an invalid exer- 
cise of delegated legislative author- 
ity. Rather, the additional proce- 
dures created incentives for 
rulemaking and imposed disincen- 
tives for the absence of rulemaking. 
Section 120.56(4)(e), for example, 
allowed agencies to rely on 
unadopted rules if they proceeded 
expeditiously and in good faith to 
rulemaking, and §120.56(4)(d) pro- 


Oath of Admission to The Florida Bar 


The general principles which 
should ever control the lawyer in 
the practice of the legal profes- 
sion are clearly set forth in the 
following oath of admission to the 
Bar, which the lawyer is sworn on 
admission to obey and for the will- 
ful violation to which disbarment 
may be had. 

| do solemnly swear: 

| will support the Constitution of 
the United States and the Con- 
stitution of the State of Florida; 

| will maintain the respect due 
to courts of justice and judicial of- 
ficers; 

| will not counsel or maintain any 
suit or proceedings which shall 
appear to me to be unjust, nor 
any defense except such as | be- 
lieve to be honestly debatable un- 
der the law of the land; 

| will employ for the purpose of 
maintaining the causes confided 


to me such means only as are 
consistent with truth and honor, 
and will never seek to mislead the 
judge or jury by any artifice or 
false statement of fact or law; 

| will maintain the confidence 
and preserve inviolate the se- 
crets of my clients, and will ac- 
cept no compensation in connec- 
tion with their business except 
from them or with their knowl- 
edge and approval; 

| will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or repu- 
tation of a party or witness, un- 
less required by the justice of the 
cause with which | am charged; 

| will never reject, from any con- 
sideration personal to myself, the 
cause of the defenseless or op- 
pressed, or delay anyone s cause 
for lucre or malice. So help me 
God. 
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hibited reliance without such 
rulemaking. The reference to 
§120.57(1)(e), in §120.56(4)(e), 
shifted the burden of proof to the 
agency to show that an unadopted 
rule satisfied the requirements of 
§§120.57(1)2.a.-g. 

By mandating in §120.56(4)(f) 
that all rule challenges for viola- 
tions of §120.54 must comply with 
the additional procedures in 
§120.56(4), the first ruler intended 
to encourage rulemaking through 
the incentives and disincentives in 
§120.56(4)(e). The first ruler en- 
forced the prohibition § in 
§120.54(1)(a) against discretionary 
rulemaking and encouraged compli- 
ance with statutory rulemaking re- 
quirements. 

But alas, the first ruler had left one 
stone unturned. The first ruler had 
not authorized challenges in 
§120.57(1)(e) for violations of §120.54. 

By itself, §120.57(1)(e) expanded 
the prove-up exception for nonrule 
policy to include policy defined as a 
rule. Subjects had to incur the liti- 
gation costs of repeatedly proving- 
down the same unadopted rules or 
incur the costs of undertaking an 
additional action pursuant to 
§§120.56(1)(a) and (4). Unwary pro 
se subjects were particularly disad- 
vantaged. Sections 120.57(1)(e) and 
120.56(4)(f) threatened to frustrate 
the goals of making the kingdom 
more accessible to individuals; and 
eliminating invisible rules. 

By adding the text of 
§§120.52(8)(a) and 120.56(4)(d) and 
(e) to §120.57(1)(e), the first ruler 
used the last stone to plug the loop- 
hole and exorcise the ghost of scare- 
crows past from its place of last 


repose.Section 120.57(1)(e) autho- 
rized challenges to unadopted rules 
for violations of §120.54. The agency 
had to rely only on its nonrule policy 
or proceed to rulemaking pursuant to 
the terms of §120.56(4)(e). Agencies 
finally began to enjoy more of the risk 
associated with unadopted rules in 
proceedings conducted pursuant to 
§120.57(1) and more of the incentive 
for eliminating invisible rules. 
DANIEL Manry, ALJ 


A Faulty Endorsement 

The April 1999 issue of the Jour- 
nal, featuring eight articles on the 
history and status of pro bono work, 
is, indeed, as John Harkness char- 
acterizes it in his “Executive Direc- 
tions” message, a “special issue.” Un- 
fortunately, the issue, by placing a 
certain photo on the cover and ac- 
companying each article with that 
same photo, memorializes plagia- 
rism. It would seem that the prepa- 
ration and editing effort for this is- 
sue could and should have been 
more discerning, given the moral 
aspect of the pro bono concept. 

I refer, of course, to the nine pho- 
tos in the April issue of a wall next 
to the Southern Poverty Legal Cen- 
ter Civil Rights Monument (Bir- 
mingham, AL), which wall contains 
an inscribed phrase attributed to 
Martin Luther King, Jr.: “. . -until 
justice rolls down like waters and 
righteousness like a mighty 
stream.” That phrase, however, as 
any thorough reader of Talbot 
D’Alemberte’s article (page 13 and 
footnote 17), let alone of the Bible, 
knows, came not from Reverend 
King, but, rather, comes from the 
Book of Amos. (That the reverend’s 


words are a slight abridgement of 
the Biblical text does not qualify the 
text as his.) 

Obviously, only the individuals 
responsible for the wall inscription 
at the Southern Poverty Legal Cen- 
ter Civil Rights Monument can be 
held to account for having seen fit 
to etch in stone a blatant mismatch 
of thought and author. However, The 
Florida Bar Journal can be held to 
account for having cavalierly used 
this gross plagiarism as the visually 
highlighted theme for its coverage 
of the pro bono responsibility within 
the practice of law. 

The foregoing criticism of edito- 
rial judgment is just that, since no 
one, including myself, can seriously 
question that the overall career of 
the Reverend King is rightly asso- 
ciated with the concept of pro bono 
work. But could you not have been 
more circumspect in selecting a ver- 
balization from that career by which 
to relate the moral goals for which 
the reverend stood to the moral 
goals of pro bono service? 

One of the latter goals is—or 
should be—a striving by pro bono 
practitioners to inculcate in those 
individuals requiring and benefiting 
from free legal services an apprecia- 
tion for the precept that getting to 
the truth of a legal matter is, in 
many respects, as important as the 
resolution of the matter. It cannot 
be gainsaid that the Journal’s en- 
dorsement of plagiarism, albeit vi- 
sual (but not subliminal) in so many 
words (but, as we know, “a picture 
is worth. ..”), is contrary to that pro 
bono goal. 

TED BAUMGARDNER 
Winter Park 
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Do You Want Your Kids Working for an 
L.M.O. Owned by a C.P.A.? 


ou may recall my Novem- 
ber column discussing the 
growing trend among law 
firms to expand their ser- 
vices to compete with accounting 
firms and others encroaching into 
what traditionally has been consid- 
ered the practice of law. I said then, 
and reiterate now, that this can be 
a slippery slope — that by expand- 
ing the services we offer we may in- 
advertently arm our adversaries 
with an argument against requiring 
Bar admission for, and Supreme 
Court regulation of, the practice of 
law; that we may well threaten the 
independence of our profession. 

In launching this discussion I 
made the obvious point that the in- 
dependence of our profession is 
predicated upon our being held to 
extremely arduous ethical stan- 
dards. When we as lawyers enter 
into areas beyond practicing law, we 
implicate ethical guidelines cover- 
ing conflicts of interest, confidenti- 
ality, solicitation, disclosure require- 
ments, unauthorized fee-splitting, 
and supervisory responsibilities 
over support staff, to name but a few 
potential problem areas. 

I believe these to be extremely 
important issues for all lawyers as 
we enter the new millennium. Are 
we going to follow Europe in blur- 
ring to a point of near-obliteration 
the line between being an indepen- 
dent profession owing its duty to the 
public and a mere business enter- 
prise owing its only allegiance to the 
bottom line? I hope not. Personally, 
I don’t want my kids working for a 
legal maintenance organization that 
is a wholly owned Arthur-Andersen 


8 THE FLORIDA BAR JOURNAL/MAY 1999 


subsidiary. 
Finding our cor- 
rect course re- 
quires bringing as 
many minds as 
| possible to bear 
on the problem. 
That is why I 
named a special 
committee to be- 
gin considering the many complex is- 
sues presented, and asked the chair of 
the study panel, Martin Garcia of 
Tampa, to outline and lead the dis- 
cussion at our annual All-Bar Con- 
ference. In addition to the confer- 
ence delegates from voluntary bars 
and practice sections of The Florida 
Bar, we for the first time invited any 
Bar member caring to participate in 
the discussion to air his or her views. 
It made for a lively day, I assure you. 

After some excellent presenta- 
tions by committee members and 
the experts they had assembled spe- 
cifically for the All-Bar, as well as 
some thought-provoking questions 
and comments from the floor, del- 
egates voted on some of the major 
points discussed. 

Two of the votes convinced me 
that our members have been listen- 
ing, and that we have not wasted re- 
sources investing in this discussion: 

e Are current Florida Bar rules 
sufficient to deal with the conduct 
of lawyers who engage in ancillary 
businesses? 

Yes: 34 percent No: 66 percent 

¢ Should The Florida Bar adopt 
a specific rule that deals directly 
with ancillary businesses of lawyers? 

Yes: 63 percent No: 37 percent 

If you can get two-thirds of a large 


group of lawyers who already are 
very tightly regulated to agree 
there’s a need for additional regula- 
tion then, indeed, you’re onto some- 
thing worth looking into! 

The next step in the process is for 
the committee to report its findings 
and make recommendations to the 
Board of Governors. As this issue of 
the Journal went to press, Martin 
was set to update the board on the 
work of the committee, and to sug- 
gest a timeline on where we'll go 
from here. The Bar News will report 
the board’s initial reaction in its 
May 1 edition. 

These are issues that are impor- 
tant to all of us. I encourage each of 
you to not only follow the discussion, 
but to join it. I know the special com- 
mittee and your Board of Governors 
representatives would like the ben- 
efit of your views. Comments may be 
directed to the Special Committee on 
Ancillary Businesses of Law Firms, 
The Florida Bar, 650 Apalachee Park- 
way, Tallahassee 32399-2300. 


A Personal Note 

I would be remiss if I did not take 
time here to thank a very good 
friend to Florida’s legal profession 
for the past 35 years upon his re- 
tirement. Sid J. White stepped down 
as Clerk of the Supreme Court April 
15, after a full generation of faith- 
ful service. From all of us, Sid — 
thanks for a job well done. 


Howarp C. CoKER 
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Executive Directions 


In Memoriam: 


Judge C. Clyde Atkins, Samuel S. Smith 


he justice system lost two 
faithful servants recently 
with the passing of former 
Florida Bar presidents 
C. Clyde Atkins and Sam Smith. Both 
went well beyond the call of duty to 
our profession and the public we 
serve. I thought it appropriate to 
briefly remember them and their 
contributions in this space, with the 
hope that their examples might en- 
courage our younger members to 
emulate their commitment to justice 
and to selfless service to others. 

I was still in college when Judge 
Atkins was president of the Bar in 
the early 1960s. Like the judge, 
though, my father practiced law in 
Miami back then, and so I was aware 
of Mr. Atkins’ stature within the le- 
gal community. Few were surprised 
when President Johnson named Mr. 
Atkins to preside over cases in the 
nation’s busiest federal trial court, 
nor, I suspect, were they surprised 
when the judge placed principle and 
dedication to the law above popular- 
ity in announcing many decisions of 
the US. District Court for the South- 
ern District of Florida. 

Judge Atkins was probably best 
known for his opinions supporting 
freedom of expression and defending 
the homeless. He also drew national 
press by blocking the deportation of 
Haitian and Cuban refugees follow- 
ing the boatlifts of the early 1980s. 

The judge’s rulings in favor of the 
homeless stopped police from break- 
ing up Miami encampments. With 
the agreement of city leaders, in 1992 
Miami created “safe zones” where the 
homeless could stay without fear of 
arrest. His rulings became a model 
for other cities nationwide, and led 
to Miami’s providing a number of 
services for the homeless, including 
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housing, job 
training and 
other counseling. 
The rulings were 
not popular with 
some of those in 
political power, 
but the judge fol- 
lowed his sense 
of justice unde- 
terred. 

When he died at age 84 of colon can- 
cer on March 11, he had more than 
63 years of service to the bench and 
bar behind him. He is survived by his 
wife of 61 years, Esther Castillo 
Atkins; a daughter, Julie A. 
Landrigan; seven grandchildren and 
three great-grandchildren. 


Samuel S. Smith 

Like many others who had the 
pleasure of working with Sam Smith, 
I counted him among my closest 
friends. He was just one of those spe- 
cial people who liked everyone, who 
gave freely of himself for the benefit 
of others, whose dedication to our 
profession and to simply doing the 
next right thing shone through in all 
he did. One small demonstration of 
the way Sam was admired by those 
who worked with him came shortly 
after he was diagnosed with pancre- 
atic cancer three years ago, when a 
staff member, knowing I was going 
to see Sam and Susan in Miami later 
in the week, asked me to deliver a 
large envelope to him. Inside was a 
homemade card signed by every em- 
ployee who'd worked at the Bar in 
1980-81, Sam’s year as president. It 
said, “We're pulling for you, Sam!” The 
inscriptions inside spoke volumes 
about the way Sam treated everyone 
with whom he came in contact. 

Sam’s many professional contribu- 


tions were noted in February when 
the Florida Bar Foundation bestowed 
upon him its Medal of Honor, the 
Foundation’s highest award. In nomi- 
nating Sam, partner Terry Russell 
wrote: “There are few lawyers who 
have demonstrated their dedication 
to the objectives of The Florida Bar 
more convincingly and unselfishly 
than Samuel S. Smith. Sam has a 30- 
year history of unswerving dedica- 
tion to our profession, to the orga- 
nized Bar, and to the public interest 
that is our primary responsibility. Be- 
ginning with his presidency of his lo- 
cal bar association in 1971 and con- 
tinuing with his presidency of The 
Florida Bar in 1981, the Florida Bar 
Foundation in 1989, and most re- 
cently his position as secretary of the 
American Bar Association, Sam has 
provided meaningful, thoughtful, cre- 
ative and inspiring leadership to ev- 
ery organization of which he has 
been a part.” 

Sam also was instrumental in es- 
tablishing Dade County’s model 
guardianship program, and perform- 
ing many other good works in his 
community. As noted by the director 
of the guardianship program, “What- 
ever has had to be done, Sam has 
been there to do it.” 

Sam died March 13, at age 62. He 
is survived by his wife, children Jef- 
frey, Gary, and Lauren, and one 
grandchild. 

Judge C. Clyde Atkins and Sam 
Smith were fine examples of the best 
qualities of our profession. They 
were dedicated to the truth, to jus- 
tice, to service to their fellows. 

We are poorer for their loss. 


JOHN F. HARKNESS, JR. 
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Auditing Attorneys’ Bills 
Legal and Ethical Pitfalls 
of a Growing Trend 


by Claire Hamner Matturro 


uditing of attorneys’ bills by professional legal 
auditors—often former attorneys themselves— 
represents a new trend in the practice of law. 
This practice is ripe with potential legal and 
ethical pitfalls for attorneys. Perhaps the most common 
problem to date in Florida concerns insurance defense 
attorneys whose bills are audited at the request of the 
insurance company. Such an audit might involve an un- 
ethical violation of the client’s right to confidentiality. 
However, even when the client requests an audit, and pre- 
sumably agrees to any disclosure of information to the 
auditor, such an audit might well result in a loss of the 
evidentiary protection of the attorney-client privilege. 
This article addresses the reasons for the growth of 
legal audits and what an attorney might expect in a le- 
gal audit, along with legal and ethical issues raised by 
such an audit. 


Why Audits Are on the Increase: 
Fear of Fraud, Cost Cutting, 
and Enforcing Billing Guidelines 

Commentators have noted that the majority of attor- 
neys are ethical in their billing practices.! However, the 
entertainment industry and recent news reminds the 
public that irregularities occur in legal billing. The cli- 
ent faced with a substantial legal bill might well remem- 
ber that Tom Cruise finally brought down “The Firm” 
not because of its Mafia activities but because of the 
firm’s fraudulent overbilling. Such popular fiction both 
helps create and reflects a public perception that ethical 
legal billing might be an oxymoron. 

Not only did Tom Cruise bring down “The Firm” for its 
overbilling practices, but real-life lawyers also have fallen 
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from lofty places for similar practices. Popular legal fic- 
tion aside, Webster Hubbell’s well publicized ordeal with 
fraudulent billing certainly fed the public perception of 
lawyers padding and manipulating their bills. Reports 
of lesser publicized criminal convictions for fraudulent 
billing practices as well as civil repercussions are 
sprinkled throughout the media with recurring and dis- 
turbing frequency these days.’ 

Despite such publicity, research and surveys conclude 
that the majority of lawyers do not engage in fraudulent 
billing.’ In fact, as one author noted, most lawyers are 
“so busy with necessary work that they would have no 
reason to pad their hours or to perform make-work as- 
signments even if they lacked moral scruples.”* As ob- 
served by the Wall Street Journal, “Many of America’s 
864,000 lawyers keep scrupulous time records, work as 
efficiently as possible and never inflate charges.”° Yet, 
this last quote appeared in a Wall Street Journal article 
titled: “Ten Ways (Some) Lawyers (Sometimes) Fudge 
Bills.”® After all, it is “only human nature to exaggerate 
in hindsight, especially when law firms demand a mini- 
mum number of billable hours in a year from associates,” 
according to one attorney turned legal auditor. “If one is 
expected to bill more than 2,000 hours per year, there 
are bound to be temptations to exaggerate the hours ac- 
tually put in,” according to Chief Justice William 
Rehnquist.*® 

One repercussion of such a perception is the growing 
trend of auditing attorneys’ bills. In fact, the Wall Street 
Journal reports legal auditing is one of the fastest grow- 
ing offshoots of the legal profession.® “Growing concern 
about overbilling has in turn spawned an entire new in- 
dustry: legal auditing,” according to Jim Schratz, lawyer 


| 
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turned legal auditor.’° 

Within this environment, indi- 
vidual clients, corporate clients, and 
insurance companies which hire “in- 
surance defense attorneys” to rep- 
resent their insured are increas- 
ingly seeking outside audits of the 
legal bills submitted by their attor- 
neys. This trend is likely to increase 
rather than decrease.'' The Wall 
Street Journal reported that “one of 
the fastest growth industries in the 
legal business is made up of entre- 
preneurs claiming they can find the 
fat in law-firm invoices.””” 

This new industry has sought to 
capitalize on this fear of billing 
fraud. A casual search on the 
Internet for legal auditors reveals 
a number of websites advertising for 
business. These advertisements in- 
clude vague, undocumented, or 
unfootnoted references to surveys 
and studies about legal overbilling."* 

Fear of fraudulent billing is not 
the only motive for an audit: Moni- 
toring and controlling costs cer- 
tainly are common goals of a legal 
bill audit.’* In the insurance defense 
arena, an insurance company might 
audit bills to “closely monitor its law 
firms and more accurately bench- 
mark the performance of each firm 
[and to see if it] received value, qual- 
ity and efficiency in the delivery of 
its legal services.” Cost cutting in 
corporate America seems to be an 
across-the-board mantra of the 
1990s and insurance companies are 
no different in that desire than any 
other business. 

Thus, an individual or corporate 
client, or an insurance company, 
may request to audit an attorney’s 
bills due to fear of irregularities or 
for the purpose of general cost cut- 
ting and evaluation. 


What to Expect in an Audit: 
Paper, People, Prying, 
and Computerized Programs 
“A legal audit is a careful exami- 
nation of the legal bills and the un- 
derlying documents for the purpose 
of detecting billing errors, abuses 
and inefficiencies,” says Judith 
Bronsther, lawyer turned legal au- 
ditor, writing in Accountability Ser- 
vices, Management Analysis of Le- 
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Fear of fraudulent 
billing is not the only 
motive for an audit: 

Monitoring and 
controlling costs 
certainly are 
common goals of a 
legal bill audit. 


gal Services Rendered to ABC Insur- 
ance Company, 561 PracticinG L. 
Inst./LITIGATION 99, 157 (1997).'® 

Such a legal audit may take many 
forms, from superficial to a compre- 
hensive audit involving a visit to the 
law firm and questioning of person- 
nel involved in the bills. Many au- 
dits will involve some sort of com- 
puter program, though the cost of 
such computerized audits may en- 
courage some customers to ask for 
a less thorough manual audit."” 

Auditor Schratz describes four 
basic types of legal audits. The “most 
comprehensive,” which involves 
both a computerized program and 
an on-site visit, includes a review of 
“all fee and expense entries, law 
firm work product, expense docu- 
mentation, pre-bills and time 
sheets. Key law firm personnel are 
also interviewed.”'* Bookkeepers, 
secretaries, and paralegals may be 
questioned by private investigators 
in such intense audits and at least 
one case of fraudulent billing was 
discovered by an interview of a le- 
gal secretary.’® 

The next level of audit includes a 
study of the paper minus the inter- 
views and the on-site visit. This “less 
comprehensive” audit reviews “all 
the firm’s fee and expense entries, 
and a review of any expense docu- 
mentation, work product, pre-bills, 
and time sheets that can be pro- 
vided by the client.””° At the next 
level of scrutiny, an auditor can re- 


view “the law firm’s fee and expense 
billing” without reviewing “any ex- 
pense documentation, work product, 
pre-bills or time sheets.” Finally, the 
least comprehensive audit is a let- 
ter report that simply analyzes “spe- 
cific concerns or issues that can be 
identified from the client’s billing 
entries or statements.””! 

What an attorney might expect in 
an audit can be gleaned from legal 
auditors’ representative samples 
and commentary.” Audits often 
catch such discrepancies as attorney 
A billing one hour for an interoffice 
conference with attorney B, who in 
turn billed two hours for the same 
conference.” Catching math errors 
also is common in audits.** “Con- 
secutive days billing more than 10 
hours each is generally a red flag 
for legal auditors,” noted an Ameri- 
can Bar Association Journal ar- 
ticle.” 

Beyond that, what is involved 
might well depend upon the purpose 
of the audit. A “fraud” audit essen- 
tially seeks to determine if the work 
billed was actually performed by the 
billing attorney.”* In such a fraud 
audit, the auditor compares docu- 
mentation against the actual bill, 
reviews invoices, and checks docu- 
ments and correspondences which 
were billed.?’ Another type of an 
audit, the “efficiency” audit, reviews 
the bill for “staffing efficiencies and 
other factors that adversely affect 
the legal costs.” Such an efficiency 
audit might also combine the same 
review as a “fraud” audit.” 

Accountability Services, a legal 
auditing firm, produced a “Manage- 
ment Analysis of Legal Services,” 
published by the Practicing Law 
Institute, which specifically illus- 
trates what an audit might involve, 
what it might reveal, and what the 
auditor might then recommend to 
the insurance company requesting 
an audit.*° Using charts and graphs, 
for example, the auditor analyzed 
the discovery costs, phone call 
charges, legal research, motion prac- 
tices, and trial preparation charges 
of various firms doing legal work for 
the “ABC Insurance Company.”*! 
Based upon this sample analysis, 
the auditor—herself a former attor- 
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ney—recommended “less discov- 
ery.” Further, she recommended 
better use of phone calls to avoid 
motion practice.** Yet while suggest- 
ing picking up the phone was better 
than filing a motion, she also au- 
dited the phone call charges with an 
eye toward “frequent unimportant 
calls” which do “no more than un- 
necessarily inflate] the legal bills” 
and suggested some attorneys exag- 
gerate the length of their phone 
calls.** 

After providing charts indicating 
the audit of legal research from the 
subject law firms, this auditor rec- 
ommended no payment for “generic 
[legal] research,” which she defined 
as research which is “fundamental 
to the practice of law. .. .” For ex- 
amples, she cites bills for research 
on such topics as “Landlord’s liabil- 
ity re: violent acts” and “Lead/Pollu- 
tion Exclusions.” “[O]verpreparing 
or prematurely” preparing for trial 
was also a target of the sample au- 
dits.** Other legal auditors may be 
less inclined to second-guess an 
attorney’s judgment. “[T]here is a 
point at which second-guessing an 
attorney’s every move can be coun- 
terproductive, discouraging an often 
healthy degree of experimentation 
and risk taking that the successful 
resolution of matters often re- 
quires.”*’ 

Thus, a legal auditor may well 
review not just the bills, but actual 
documents, correspondences, lawyer 
notes, and files. Lawyers and their 
support staff may be questioned ex- 
tensively—in short, matters involv- 
ing client confidentiality and mat- 
ters potentially protected by the 
attorney-client privilege are in- 
volved. 

Accountability Services, after de- 
tailing sample audits and recom- 
mending less discovery, less phone 
calls, less motion practice, less re- 
search, and less trial preparation, as 
well as scrutiny of every billing en- 
try, did note legal audits “tend to 
have a chilling effect on the attor- 
ney-client relationship.”* Setting 
aside that understatement, legal 
audits—whether a fraud or effi- 
ciency audit—raise ethical consid- 
erations and legal ramifications 
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which are still a matter of develop- 
ing law. 


Ethical Concerns for 
Insurance Defense Counsel: 
Client Consent Required 
When Audit Requested 

As reflected by two recent Florida 
ethical advisory opinions, the ethi- 
cal concerns in an audit most com- 
monly arise in the area of insurance 
defense work. 

Such a request for an audit, com- 
ing from an insurance company to 
an insurance defense attorney, may 
trap that attorney between the in- 
terests of the company paying the 
attorney’s bills and the interests of 
the attorney’s real client, the insured. 
In the traditional insurance defense 
situation, the insurance company 
hires an attorney or a law firm to 
defend its insured. The insured in 
turn becomes the attorney’s client. 
Despite the fact the insurance com- 
pany actually pays the attorney’s 
fees, the attorney’s ethical obliga- 
tions of loyalty and competency are 
to the client. Once an insurance de- 
fense attorney accepts the insured as 
a client, the attorney “may only act 
in the best interest of the insured . . 
.. As long as the representation con- 
tinues, the attorney’s primary duty 
is to the insured.”*® The many and 
varied conflicts that arise from such 
a situation have been widely dis- 
cussed.*° 

While the auditing dilemma is, 
perhaps, only a new twist in the in- 
herent conflicts of interest in the 
tripartite relationship between the 
attorney, the insurance company 
which pays the attorney’s bills, and 
the attorney’s client (the insured), 
an audit raises specific ethical con- 
siderations for the attorney and 
risks waiving the attorney-client 
privilege. 

“Given the requirements of 
[Florida Rules of Professional Con- 
duct] Rule 4-1 and [Florida] Ethics 
Opinion 93-5, [an] attorney cannot 
allow insurers to ‘audit’ and review 
case files of his [or her] clients who 
are insured by these insurance com- 
panies without first obtaining per- 
mission from his [or her] clients.” 
(emphasis added)*! So spoke The 


Florida Bar Ethics Counsel in its 
December 1997 Florida Bar Staff 
Advisory Opinion 20591. Such a 
view is consistent among the other 
states’ ethics advisory opinions 
which address this, or similar, au- 
diting situations.” 

In Florida’s Opinion 20591, an 

attorney requested an advisory 
opinion based upon the following 
operative facts: 
The inquirer is an insurance defense 
attorney. He states that he is increas- 
ingly being required by insurance com- 
panies, when retained to defend their 
insured, “to provide very detailed state- 
ments to legal auditing services for re- 
view before our bills are paid.” The in- 
quirer does not know what the auditing 
services do with this information, but is 
concerned that they are using this in- 
formation to build data bases to serve 
insurance companies and others, not the 
insureds. ... [I]n no instance that [the 
inquiring attorney was] aware of has an 
insurance company asked its insured for 
permission to disclose this information 
to the auditing services, nor has the ex- 
istence of the auditing services been re- 
vealed to the insureds.** 


After issuing its standard dis- 
claimer that the opinion is advi- 
sory, and not designed to “to be a 
substitute for a judge’s decision or 
the decision of a grievance commit- 
tee,” this opinion concluded that 
the inquiry attorney must first 
seek permission from his or her 
client before submitting bills to an 
insurance company’s auditor. After 
discussing briefly Rule 4-1.8, 
Florida Rules of Professional Con- 
duct, regarding compensation by 
third parties, and the comments to 
that rule regarding insurers and 
its insureds, the opinion relied 
upon Rule 4-1.6(a), entitled “Con- 
fidentiality of Information,” for 
support of its decision. Rule 4- 
1.6(a) states: “(a) Consent Re- 
quired to Reveal Information. A 
lawyer shall not reveal informa- 
tion relating to representation of 
a client except as stated in subdi- 
visions (b), (c), and (d), unless the 
client consents after disclosure to 
the client.” The mandatory excep- 
tions under subsection (b) relate to 
disclosure to prevent criminal acts, 
death, or substantial bodily harm. 
Discretionary “may reveal” excep- 
tions under (c) and (d) of the rule 
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include such disclosures as the at- 
torney may need to make defen- 
sively in lawsuits involving the cli- 
ent and after a tribunal requires 
disclosure and all appellate remedies 
are exhausted. 

The accompanying comment to 
Rule 4-1.6 notes that a “fundamen- 
tal principle in the client-lawyer 
relationship is that the lawyer 
maintain confidentiality of informa- 
tion relating to the representation.” 
Further, the confidentiality rule “ap- 
plies not merely to matters commu- 
nicated in confidence by the client 
but also to all information relating 
to the representation, whatever its 
source.”(emphasis added)* 

Not only did the advisory opinion 
rely upon Rule 4-1.6(a), it also re- 
lied upon Florida Ethics Opinion 93- 
5, which concerned audits of attor- 
ney trust account records by a title 
insurance company. Similar to Opin- 
ion 20591, the earlier opinion by the 
Professional Ethics Committee con- 
cluded that an attorney who was an 
agent for a title company could not 
permit the insurer to audit the 
attorney’s general trust accounts 
without consent of the affected cli- 
ents.** Specifically, Opinion 93-5, in 
relying upon the ethical obligation 
of a lawyer to protect his or her 
client’s confidences, stated: “Because 
of the duty of confidentiality, an at- 
torney/agent ethically may permit 
a title insurer to audit the attorney’s 
general trust account only if the af- 
fected clients have consented.” (em- 
phasis added)’ 

Building upon the Florida 1997 
advisory opinion, a 1998 advisory 
opinion reiterated the need for the 
client’s consent before disclosing 
matters to an auditor. In Florida Bar 
Staff Opinion 20762, issued March 
9, 1998, ethics counsel once more 
concluded: 


Given the requirements of Rule 4-1.6, 
Florida Ethics Opinion 93-5, and other 
applicable precedent, the inquiring at- 
torney cannot allow the insurer or third 
party auditing companies to audit and 
review detailed billing statements and/ 
or files of his clients who are insured by 
this insurance company without first 
obtaining permission from his clients. 
Whether the insurance contract be- 
tween insurer and insured grants such 
permission to the insurer is a legal ques- 
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tion upon which Bar ethics counsel can- 
not provide an opinion.*® 

As with its predecessor, this opin- 
ion concerned an inquiry by an in- 
surance defense attorney. As re- 
flected in the factual part of the 
opinion, the inquiring attorney was 
subject to restrictive billing guide- 
lines, which included such directives 
as “extremely detailed activity en- 
tries [in] relation to the inquirer’s 
communications with his client, the 
insured. The new guidelines specifi- 
cally required a detailed summary 
of ‘what was discussed in office and 
third party communications” and 
other third party communications 
as well as specifics about trial 
preparation. To ensure compliance 
with these billing guidelines, the 
attorney’s law firm was “instructed 
to send its bills to a legal auditing 
service in another state, which has 
been hired by the insurer to audit 
the inquirer’s bills to ensure that 
they are in compliance with the new 
billing guidelines.” In turn, the au- 
diting company contractually 
agreed to keep the information “con- 
fidential.”*® Further, the attorney 
and his law firm had been specifi- 
cally instructed by the insurance 
company not to contact their clients, 
the insured, about the new billing 
requirements.” 

Noting the settled principle that 
an insurance defense attorney’s “cli- 
ent” is the insured, not the insur- 
ance company, this opinion reiter- 
ated that “the primary duty of an 
attorney hired by an insurance com- 
pany is to the insured.”*! Pursuant 
to this, an attorney may not with- 
hold important information from his 
or her client.*? Acknowledging, but 
setting aside, the question of 
whether bills are subject to the at- 
torney-client privilege, the opinion 
concluded that as to the billing au- 
dits themselves, the attorney could 
not allow the insurance company to 
submit the legal bills to the audi- 
tors without the permission of the 
client. In so concluding, the ethics 
counsel again relied upon Rule 4-1.6 
and Florida Ethics Opinion 93-5, 
just as Opinion 20591 did. In addi- 
tion, the newer opinion cited a No- 
vember 1, 1986, Maryland ethics 


opinion, Opinion 87-12, which held 
that an insurer may only inspect 
legal files of its insureds if the cli- 
ent insured consents to the review.** 

The Maryland opinion, similar to 
Florida’s Opinion 93-5, concerned 
certain language in a lawyer’s real 
estate settlement sheet which per- 
mitted third party inspection of a 
client’s file. The opinion assumed 
without deciding that some of the 
materials in the file would be confi- 
dential. Relying upon ethical rules 
of disclosure, the Maryland opinion 
expressed the view that the client 
must be fully informed: “It is sug- 
gested that the settling lawyer 
strongly emphasize that all infor- 
mation in the file could be reviewed. 
Accordingly, the inquiring lawyer 
may wish to expand the language 
on the settlement sheet to include 
review of information that could be 
‘confidential,’ a ‘secret,’ or ‘relate to 
legal representation.”™ 

Florida’s ethics counsel, in issu- 
ing these opinions, are in good com- 
pany with other states faced with 
the same or similar questions. Most 
ethics practitioners also rely upon 
the attorney’s ethical obligation to 
fully disclose information and to 
preserve the confidences of the cli- 
ent. For example, in Utah, in Ad- 
visory Opinion 98-03, an insurance 
defense attorney queried whether 
he could submit billing statements 
to an outside auditing service. The 
Utah State Bar’s Ethics Advisory 
Opinion Committee stated that ab- 
sent the specific exceptions in 
Utah’s ethics rules (similar to 
Florida’s Rule 4-1.6), an attorney 
“may not release information relat- 
ing to the representation of a client 
to anyone, even another client, un- 
less the first client consents after a 
disclosure. Likewise, before a law- 
yer may release any billing informa- 
tion to an outside audit service the 
lawyer must have the client’s con- 
sent.”* The Utah opinion further 
noted: 
However, if the lawyer relies upon an 
insurance agreement for consent, the 
lawyer must review the agreement with 
the client and renew the client’s consent 
before sending any billing statements to 


the audit service. 
Even where the lawyer has a consent 
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from the client to release billing state- 
ments to an audit service, the lawyer 
should be careful about what informa- 
tion is included. For example, the law- 
yer may not want to include informa- 
tion that the client took and failed a lie 
detector test. The lawyer should make 
sure that no confidential information 
revealed by the client is in the billing 
statement.*’ 


The South Carolina Bar Ethics 
Advisory Committee, in a number of 
related situations, has repeatedly 
maintained that an attorney may not 
release any information to an out- 
side source without the client’s con- 
sent. For example, when the Inter- 
nal Revenue Service Criminal 
Investigations Division requested an 
attorney provide it with copies of real 
estate closing statements and the 
attorney's client’s check, the South 
Carolina Advisory Committee in 
Advisory Opinion 98-23 stated the 
attorney could not turn over the in- 
formation to the IRS absent the 
client’s consent. Further, the commit- 
tee noted: “If client refuses to grant 
his consent to disclose the requested 
information, the attorney must not 
reveal the information. The attorney 
may inform IRS that, in good faith, 
he ethically can not comply with its 
request without a court order.”* The 
South Carolina opinion cited a num- 
ber of similar prior advisory opin- 
ions, all stressing the attorney’s ob- 
ligation to protect the client’s right 
to confidentiality.®° 

Not surprisingly given its stand 
with regard to the IRS’s criminal 
proceedings, the South Carolina 
Advisory Committee also opined 
that an insurance defense attorney 
could not turn over the law firm’s 
bills to an auditor in Advisory Opin- 
ion 97-22. The bills contained de- 
tailed information about the ser- 
vices performed pursuant to the 
representation.® Like Utah’s advi- 
sory opinion, this opinion went be- 
yond the Florida opinions and 
noted: 

[The] Law firm may not ethically release 
other clients’ billing records to Audit 
Company. As a practical matter, achiev- 
ing the informed consent necessary to 
such an endeavor is highly problematic. 
Client consent to the release of confi- 
dential information must be informed 


consent, based upon more than the mere 
fact that a certain type of information, 
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such as billing records, will be released 
to third parties. Due to the potential ef- 
fects of the misuse or abuse of such in- 
formation, disclosure must be full. The 
lawyer should elaborate on the type of 
information which may be found in bill- 
ing records, as well as the potential le- 
gal effects of releasing such information 
to third parties.®! 


While, as the disclaimers before 
such advisory opinions note, these 
opinions are not binding legal pre- 
cedent, such advisory ethics opin- 
ions are nonetheless quite worthy 
of note. A prudent lawyer will want 
to comply with these advisory opin- 
ions, especially in light of the con- 
sistency of the viewpoint that the 
client’s fully informed consent is 
required. 

A prudent lawyer should also note 
that the issue of whether legal bills 
are protected by the attorney-client 
privilege is not addressed in the 
Florida advisory opinions, and, 
given the dictates of Florida’s Rule 
4-1.6(a), may be beside the point. In 
fact, Utah’s advisory opinion, in ad- 
dressing this issue, specifically 
noted that the ethics rule on confi- 
dentiality exceeds the scope of the 
attorney-client privilege and pro- 
tects “all information relating to the 
representation of a client,” even if 
the same information might not be 
protected by the attorney-client 
privilege.” As a general matter, 
whether the bills are protected by 
the privilege depends upon the situ- 
ation and the privilege protection is 
not automatic. In general, an attor- 
ney-client privilege may be claimed 
successfully where correspondences, 
bills, ledgers, statements, and time 
records reveal client motive, client 
secrets, litigation strategy, or the 
specific nature of legal research 
which might reveal strategy or cli- 
ent secrets.® 

Not only is the issue of whether 
bills are protected by the attorney- 
client privilege left open by the ad- 
visory opinions, but the Florida 
opinions leave open the impact of a 
waiver in the insurance contract. 
“Whether the insurance company 
contract between insurer and in- 
sured grants such permission to the 
insurer is a legal question upon 
which Bar ethics counsel cannot pro- 


vide an opinion.”®* Thus, whether 
the insurance contract may contain 
language which can waive a client’s 
right to confidentiality, and how that 
might interreact with Florida’s Rule 
4-1.6(a), is a question awaiting liti- 
gation. 

Whatever questions remain un- 
answered by Opinions 20591 and 
20762, The Florida Bar advisory 
opinions are consistent in the ex- 
pressed view that a client must first 
give permission before an attorney 
can submit bills for an audit. 


Outside Audit to Waive the 
Evidentiary Attorney-Client 
Privilege by Federal Court 

Not only is the client’s permission 
required by ethical rules, but to the 
extent that any attorney-client privi- 
leges attach to the audited materials, 
that privilege may well be waived by 
an audit. This holding was enunciated 
by the First Circuit in United States 
v. Massachusetts Institute of Technol- 
ogy, 129 F.3d 681 (1st Cir. 1997). Keep- 
ing in mind that many of these au- 
dits delve deeply into the client’s file 
and step beyond just the actual bill 
itself, this potentially can be a costly 
waiver for the client and the attorney 
who perhaps inadvertently “waived” 
a client’s right to privilege by improp- 
erly submitting matters to an outside 
auditor. 

In Massachusetts Institute of Tech- 
nology, the Internal Revenue Ser- 
vice sought to discover certain docu- 
ments from MIT, a tax-exempt 
university. The documents included 
“bills for legal services provided by 
certain law firms that represented 
MIT during [1991].”°° MIT asserted 
the attorney-client privilege and 
work-product doctrines and refused 
to produce the materials. The “same 
billing statements” the IRS re- 
quested had been previously pro- 
vided to Defense Contract Audit 
Agency (the auditing agency) pur- 
suant to contracts between MIT and 
the Department of Defense. The 
auditing agency reviews materials 
“to be sure that the government is 
not overcharged for services.” 
When MIT would not provide the 
documents, the IRS then attempted 
to get them from the auditing 
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agency, which refused to comply, cit- 
ing concerns about “protect[ing] the 
contractor’s information from unau- 
thorized disclosure. . . .”* 

When the issue came before the 
federal district court in Massachu- 
setts,’ MIT argued that the bills 
were protected by the attorney-cli- 
ent privilege because the bills re- 
vealed “motive . . . in seeking repre- 
sentation, litigation strategy, or the 
specific nature of the services pro- 
vided, such as researching particu- 
lar areas of law.””° However, the dis- 
trict court ducked the issue of 
whether the bills actually were pro- 
tected by the attorney-client privi- 
lege because it held MIT had 
“waived the privilege by voluntar- 
ily disclosing” the bills to the audit- 
ing agency.” 

On appeal before the First Circuit, 
the appellate court isolated the key 
issue as: “[W]hether MIT’s disclo- 
sure of certain of the documents to 
another government agency [for an 
audit] caused it to lose the [attor- 
ney-client] privilege.””? Ultimately, 
the appellate court agreed with the 
district court’s holding that MIT had 
forfeited any attorney-client privi- 
lege by submitting the bills to the 
auditing agency.”* A subsequent 
case, United States of America v. 
South Chicago Bank, 1998 U.S. Dist. 
LEXIS 17445, *7 (E.D. Ill. 1998) 
(Case no. 97 CR 849) (and cases cited 
therein), held that “auditors are not 
generally part of the circle of per- 
sons, including secretaries and in- 
terpreters, for example, with whom 
confidential information may be 
shared without destroying the privi- 
lege.” 

MIT argued its disclosure of the 
bills for the audit was not “volun- 
tary” due to the “practical pressures 
and the legal constraints to which 
it was subject as a government con- 
tractor.” The First Circuit handily 
rejected this argument and held “as- 
suming arguendo that [these pres- 
sures] existed, MIT chose to place 
itself in this position by becoming a 
government contractor.” Thus, rea- 
soned the court, “MIT’s disclosure to 
the audit agency resulted from its 
own voluntary choice, even if that 
choice was made at the time it be- 
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came a defense contractor and sub- 
jected itself to the alleged obligation 
of disclosure.”” 

The First Circuit then issued this 
“warning”: 
We add, finally, a word about reliance 
and fair warning. MIT may have had 
some reason to think that the audit 
agency would not disclose the documents 
to the IRS (and the agency did not do 
so). But MIT had far less reason to think 
that it could disclose documents to the 
audit agency and still maintain the privi- 
lege when IRS then sought the same 
documents. [cites omitted] The choice to 
disclose may have been reasonable but 
it was still a foreseeable gamble.” 


The analogy between MIT’s situ- 
ation and an insurance defense 
attorney's situation when faced with 
a company demand for an audit is 
obvious. But the message is equally 
worthy of warning for any attorney 
whose client, individual or corpo- 
rate, might request an audit as the 
underlying principle that a volun- 
tary disclosure to a third party 
waives the privilege remains the 
same. While this case (as of this 
writing) has not been cited by either 
a Florida court or the 11th Circuit, 
there is no particular reason to sug- 
gest Florida courts or the 11th Cir- 
cuit would reach a different conclu- 
sion on the specific question of 
whether disclosure of the bills and 
other documents pursuant to an 
audit waived any privilege that at- 
tached.” 

Thus, at this junction in an area 
of developing law two principle 
warnings become instructive: 1) in 
an insurance defense, or analogous 
situation in which someone other 
than the actual client pays the le- 
gal fees and requests an audit, the 
attorney cannot submit the bills and 
supporting material to an outside 
auditor without the client’s permis- 
sion; and 2) regardless of who re- 
quests the audit, voluntary submis- 
sion of legal bills and supporting 
materials might subsequently be 
deemed a waiver of any evidentiary 
attorney-client privilege. O 
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intended primarily for billing purposes. 
What matters is not the form of the in- 
formation, but its content.” (cites omit- 
ted)). 

64 Florida Opinion 20591, supra note 
41; See also Florida Opinion 20762, su- 
pra note 48. 

85 See United States v. Massachusetts 
Institute of Technology, 957 F. Supp. 301, 
302 (D. Mass. 1997). 

86 See United States v. Massachusetts 
Institute of Technology, 129 F.3d at 683. 

Id. 

88 See United States v. Massachusetts 
Institute of Technology, 957 F. Supp. at 
302. 

89 See United States v. Massachusetts 
Institute of Technology, 957 F. Supp. 301. 

7 See id. at 303. 

71 See id. 

72 See id. at 682. 

73 See United States v. Massachusetts 
Institute of Technology, 129 F.3d at 683, 
686. 

4 See id. at 868. 

% See id. 

16 

™ But see Diversified Indus., Inc. v. 
Meredith, 572 F.2d 596, 611 (8th Cir. 
1978) (en banc) (holding no waiver when 
the initial disclosure is made to, and at 
the request of, a government agency). 
Whether a court would expand that 
holding to an insurance company’s re- 
quest for an audit is doubtful. Further, 
see United States v. Massachusetts In- 
stitute of Technology, 129 F.3d at 685 n.3, 
for cases finding a waiver even when the 
initial disclosure was to, and at the re- 
quest of, government agencies. 


Claire Hamner Matturro, an ap- 
pellate attorney, is a visiting instructor 
of law at Florida State University Col- 
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An earlier version of this article ap- 
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THE FLORIDA BAR JOURNAL/MAY 1999 25 


| 

} 

| 

ake 

| 

| 

| 

| 

1 

| 


The Unexplored Territory of Unfairness in 


Florida’s Deceptive and 
Unfair Trade Practices Act 


by David J. Federbush 


n 1973 Florida’s Deceptive and Unfair Trade Prac- 
tices Act (FDUTPA) (FS. §501.201 et seg.) was en- 
acted to give consumers stronger legal protection 
against commercial wrongdoing.! It is patterned af- 
ter the Federal Trade Commission Act (FTC act) (15 
U.S.C. §§45 et seq.), which provides a right of action only 
to the FTC.’ Like its federal counterpart, Florida’s “little 
FTC act” prohibited unfair methods of competition and 
unfair or deceptive acts or practices in the conduct of 
any trade or commerce.* FDUTPA further provided that 
in construing those provisions, due consideration and 
great weight shall be given to the interpretations of the 
FTC and the federal courts relating to the FTC act.‘ It 
enables consumers to recover actual damages, permits 
recovery of reasonable attorneys’ fees and costs by the 
prevailing party, and also provides for declaratory judg- 
ments and injunctive relief.’ It gives many additional 
equitable remedies to state enforcement authorities, who 
may bring suit “on behalf of one or more consumers.”® 
FTC administrative and federal appellate decisions 
have for some time confirmed that a practice may be “un- 
fair” without being “deceptive.”’ The clarifying and 
strengthening amendments® to FDUTPA made by the 
legislature in 1993 tied it even more closely to such FTC 
precedents and rules. However, practices held by Florida 
courts to be “unfair or deceptive” (or “unfair and decep- 
tive”), and complaint allegations held to state causes of 
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action for such violations, have generally sounded in 
deception or at least involved a major deceptive compo- 
nent.® In only a few cases have courts found FDUTPA 
violations, or sustained FDUTPA causes of action, based 
on nondeceptive practices.'° Even then, the courts have 
not explained in a comprehensive way how or why such 
practices are unfair. 

Unfairness has thus been an available yet neglected 
and misunderstood basis for state, individual, and com- 
mercial litigation under FDUTPA. This article will ex- 
plore the elements of proof and remarkably broad scope 
of the seemingly amorphous “unfair acts or practices” 
proscription. It also will set out relevant authority to be 
consulted in evaluating and dealing with unfairness 
claims. FDUTPA’s current prohibitions on unconscion- 
able, as well as deceptive, acts or practices will be treated 
in subsequent articles. 


FDUTPA Violations 

Until 1993, a FDUTPA violation had been a violation 
of any provision of the act or any rule promulgated by 
the Department of Legal Affairs (DLA) pursuant to its 
authority to specify unfair or deceptive acts or practices 
thereunder.'! The 1993 amendments expanded the defi- 
nition to make it current with developing FTC jurispru- 
dence,’ so as to provide that a violation may be based 
on of any of the following:* 


> 
| 
) 


Joe McFadden 


1) Any rules promulgated pursuant 
to the FTC act or FDUTPA; 

2) The standards of unfairness or 
deception set forth and interpreted 
by the FTC or the federal courts; or 
3) Any law, statute, rule, regulation, 
or ordinance which proscribes un- 
fair methods of competition, or un- 
fair, deceptive, or unconscionable 
acts or practices. 

This expansion was highly signifi- 
cant and timely. Since 1973 the FTC 
has set forth coherent standards of 
both unfairness and deception, and 
promulgated numerous rules pro- 
scribing unfair practices on an in- 
dustry-wide basis. Those FTC rules 
have effectively become Florida law. 

The 1993 amendments marked a 
substantial change in approach to 
defining FDUTPA’s substantive 
scope. Originally, the legislature and 
courts apparently contemplated 
that the DLA would specifically 
identify most unfair or deceptive 
business practices through admin- 
istrative rulemaking.’ The amend- 
ments’ incorporation of the FTC’s 
standards and rules, however, com- 
bined with the DLA’s subsequent 
repeal of most of the rules it had 
previously promulgated under 
FDUTPA," have made such FTC 
precedent the preeminent determi- 
nant of what constitutes “unfair or 
deceptive acts or practices.” 

In 1996, 1997, and 1998 FDUTPA 
was amended further to make mi- 
nor language and other modifica- 
tions not germane to this article.’® 
The definition of violation was not 
changed. 


FTC Background 

Before proceeding further, a brief 
explanation of the sources of FTC 
precedent may be useful. FTC adju- 
dicative actions, instituted by a 
majority vote of the five-member 
Commission on a standard based 
upon a “reason to believe” that a vio- 
lation has been committed and pub- 
lic interest considerations, initially 
are decided by an administrative 
law judge. Those decisions can be 
appealed to the Commission, whose 
decisions are published in F.T.C. 
Reports. Decisions of the Commis- 
sion may be appealed by any respon- 
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dent to a US. circuit court of ap- 
peals. The FTC also may bring cer- 
tain actions for injunctive and other 
equitable relief in U.S. district court. 
The FTC since 1975 has had the 
authority to promulgate trade regu- 
lation rules (TRRs) of industry-wide 
application prohibiting specified 
unfair or deceptive acts or practices. 
The procedures for such rulemaking 
include the right to present and 
cross-examine witnesses. The valid- 
ity of aTRR may be appealed to any 
US. circuit court of appeals, within 
60 days of issuance, on the grounds 
that it is not supported by substan- 
tial evidence in the rulemaking 
record as a whole, or that it is arbi- 
trary, capricious, an abuse of discre- 
tion, or otherwise not in accordance 
with law. The FTC enforces those 
TRRs in federal district court. The 
FTC also issues policy statements, 
guidelines, and other public pro- 
nouncements, and promulgates ad- 
ditional rules as authorized by other 
federal laws." 


FTC’s 1980 Unfairness 
Policy Statement and 
1994 FTC Act Amendment 
In examining the three statutory 
bases for unfair acts or practices, 
for ease of discussion the second 
will be treated first. On December 
17, 1980, the FTC issued a new 
policy statement on the scope of its 
unfairness jurisdiction in the form 
of a letter to the chair and minor- 
ity leader of the Senate Commit- 
tee on Commerce, Science, and 
Transportation,'* which has over- 
sight responsibility for the FTC. 
The statement “under[took] a re- 
view of the decided cases and rules 
and... synthesized from them the 
most important principles of gen- 
eral applicability ... .” It noted 
that, as the Supreme Court had 
observed as early as 1931, the 
meaning and application of unfair- 
ness is arrived at by “the gradual 
process of judicial inclusion and 
exclusion,” and is “the result of an 
evolutionary process.” The state- 
ment recounted that in 1964, in 
the context of a rulemaking pro- 
ceeding concerning advertising 
and labeling of cigarettes and 


smoking health hazards, the FTC 
had set forth three criteria to be 
evaluated: 1) whether the practice 
offends established public policy; 
2) whether the practice is immoral, 
unethical, oppressive, or unscrupu- 
lous; and 3) whether the practice 
causes substantial injury to con- 
sumers (or competitors or other 
business people). 

It is in fact this now obsolete for- 
mulation of unfairness, quoted in 
the Seventh Circuit’s 1976 opinion 
in Spiegel, Inc. v. FTC, 540 F.2d 
287, 293 n.8 (7th Cir. 1976), which 
is the one cited most often by the 
Florida courts.'* Spiegel held that 
an Illinois catalogue mail order 
firm’s practice of bringing collec- 
tion suits under the state long-arm 
statute for small amounts, which 
were economically impractical for 
the out-of-state purchasers to de- 
fend against, was unfair on a due 
process type of analysis. It is not 
even clear that Spiegel was ever 
good precedent under FDUTPA, 
which has always exempted prac- 
tices specifically permitted by fed- 
eral or state law.”° 

The 1980 statement made clear 
that “[slince [1964], the Commission 
has continued to refine the standard 
of unfairness in its cases and rules, 
and it has now reached a more de- 
tailed sense of both the definition 
and the limits of these criteria.” The 
statement explained the revised cri- 
teria essentially as follows. 

Unjustified consumer injury is the 
most important, and can warrant a 
finding of unfairness in itself. Such 
unjustified injury must satisfy three 
tests. First, it must be substantial. 
While trivial or speculative harm is 
insufficient, injury may be substan- 
tial if it does a small harm to a large 
number of people. Substantial in- 
jury in most cases involves mon- 
etary harm. Emotional or other sub- 
jective impact ordinarily will not 
suffice, although in extreme cases 
it might. Second, the consumer in- 
jury must not be outweighed by off- 
setting benefits to consumers or 
competition that the practice pro- 
duces. Third, the injury must be one 
that consumers themselves could 
not reasonably have avoided. 
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The statement explained that 
whether the conduct violates public 
policy was (now) to be considered 
primarily as providing additional 
evidence on the degree of consumer 
injury caused, but that it still could 
independently support an FTC ac- 
tion in cases in which the policy is 
thoroughly clear. The statement 
cited as examples the Spiegel deci- 
sion, FTC decisions applying the 
policies of the U.C.C. to require auto 
manufacturers and distributors to 
refund to customers surpluses gen- 
erated by repossessions and sales, 
and an FTC decision on advertising 
for a weight loss program using a 
drug whose advertisement was pro- 
hibited by FDA regulations. The 
statement also explained that pub- 
lic policy sources which affirma- 
tively allow a practice may be evi- 
dence that a practice is not injurious 
in its net effects. Finally, the state- 
ment explained that the immoral, 
unethical, oppressive, or unscrupu- 
lous test had proven duplicative, 
and that it would no longer be a cri- 
terion for FTC action. 

In 1994 the 1980 statement’s crite- 
ria were codified as an amendment 
to the FTC act,”! with a modification 
that public policy considerations may 
not serve as a primary basis for un- 
fairness determinations. That modi- 
fication is effective for FDUTPA pur- 
poses,” since FDUTPA later was 
amended with no change to the defi- 
nition of violation. Also, the statement 
had noted that an injury may be suf- 
ficiently substantial “if it raises a sig- 
nificant risk of concrete harm.” The 
1994 FTC act amendment more nar- 
rowly provided a practice can meet 
the test if it causes “or is likely to 
cause” substantial injury. However, 
because actual damages are explicitly 
required for monetary recovery under 
FDUTPA,”’ mere likelihood of caus- 
ing injury is insufficient to state a 
FDUTPA claim. It would suffice only 
in actions for injunctive relief.” 

The 1980 statement, in reviewing 
past decisions and rules, identified 
certain types of practices which 
have satisfied the criteria for unfair- 
ness. These nonexclusive examples 
include: 

* Coercion of consumers into pur- 
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chasing unwanted goods or services, 
such as by dismantling a consumer's 
home appliance for inspection and 
refusing to reassemble it until the 
consumer agreed to buy services or 
replacement parts, or using teams 
of sales people who refused to let the 
customer leave the room until a con- 
tract was signed; 

¢ Failing to generate critical price 
or performance data, leaving the 
buyer with insufficient information 
to make informed comparisons; 

e Exerting undue influence over 
highly susceptible classes of pur- 
chasers, such as through marketing 
efforts directed to those with seri- 
ous illnesses; 

¢ Consumers who buy defective 
goods or services on credit being 
unable to assert against the credi- 
tor claims or defenses arising from 
the transaction. 

The statement also observed gen- 
erally that most FTC unfairness 
matters are brought to halt some 
form of seller behavior that unrea- 
sonably creates or takes advantage 
of an obstacle to the free exercise of 
consumer decisionmaking, and 
thereby interferes with a well-func- 
tioning market. While it also iden- 
tified practices which create unwar- 
ranted health or safety risks* as 
unfair, such practices generally 
would not be actionable under 
FDUTPA as it specifically exempts 
claims for personal injury or 
death.” 


Subsequent FTC 
Case Precedent 

An FTC case decided since the is- 
suance of the 1980 statement fol- 
lows its criteria, but demonstrates 
that they can be applied to novel fact 
situations. In Orkin Exterminating 
Co., 108 F.T.C. 341 (1986), a pest con- 
trol company unilaterally raised 
what had been contractually fixed 
annual renewal fees ranging from 
$15 to $37 (depending on the con- 
tract), for over 200,000 of its con- 
tinuous protection guarantees, by 
$25 or 40 percent, whichever was 
greater. This widespread unilateral 
breach of contract generated, in a 
four-year period, over $7 million of 
additional revenue for Orkin. In 


1988 the 11th Circuit, in Orkin Ex- 
terminating Co. v. FTC, 849 F.2d 
1354, 1367 (11th Cir. 1988), cert. 
denied, 488 U.S. 1041 (1989), upheld 
the FTC’s administrative finding of 
unfairness based on satisfaction of 
the criteria of the 1980 statement. 
The consumer injury was held sub- 
stantial, even though the monetary 
loss to individual consumers might 
be small on an annual basis. The 
FTC reasoned that there was no off- 
setting benefit from the fee hikes as 
they were not accompanied by an in- 
crease in the level or quality of ser- 
vice. Consumers could not reason- 
ably have avoided the harm caused 
by the increases since the contracts 
gave no indication that the fees 
might be raised for any reason; be- 
cause the consumers could not sub- 
sequently mitigate the harm 
through Orkin’s “accommodation 
program” rolling back renewal fees, 
as it was offered only to consumers 
who complained; and because there 
was no evidence that other provid- 
ers of pest control services offered 
fixed renewal fees. The 11th Circuit 
cited the 1980 statement and Su- 
preme Court and other judicial pre- 
cedent as to the FTC’s “evolving use 
of a consumer unfairness doctrine 
not moored in the traditional ration- 
ales of anticompetitiveness or de- 
ception,””’ and held that Orkin’s 
widespread and systematic albeit 
nondeceptive contract breaches 
were an unfair act or practice. The 
court also pointed out that it had 
long been established law that proof 
of a party’s intent has no bearing on 
whether a practice violates §5 of the 
FTC act, and that a practice may be 
found unfair without a showing that 
the offending party intended to 
cause consumer injury.” 

With respect to the precedential 
value of the Orkin decision under 
FDUTPA, it is important to note 
that a Florida appellate court has 
already held that Florida’s economic 
loss rule” does not prohibit recov- 
ery of damages on a FDUTPA claim 
brought with respect to a transac- 
tion based on a written sales con- 
tract. In 1997, in Delgado v. J.W. 
Courtesy Pontiac GMC-Truck, Inc., 
693 So. 2d 602 (Fla. 2d DCA 1997), 
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accord Sarkis v. Pafford Oil, 697 So. 
2d 524, 528 (Fla. lst DCA 1997), the 
Second DCA reasoned that 
FDUTPA’s express statutory policy 
of providing consumers a remedy to 
recover economic damages trumps 
the judicially created rule. 

The other significant FTC un- 
fairness decision since 1980 was 
FTC v. International Harvester, 104 
F.T.C. 949 (1984), a 1984 adminis- 
trative decision in what was essen- 
tially a products liability case. The 
FTC held that it was unfair for a 
tractor manufacturer to have 
failed to disclose to tractor owners 
a fuel-geysering problem, known to 
exist for 17 years, which had 
caused serous burn injuries and 
deaths to a limited number of own- 
ers. In its product liability sense 
the decision is not binding prece- 
dent under FDUTPA because it 
does not cover personal injury 
claims. It is nevertheless instruc- 
tive for its application of the 
statement’s criteria. For example, 
the FTC held that in assessing 
unfairness it conducts a full cost- 
benefit analysis. In doing so it 
weighed the injuries against com- 
pliance costs to the company for 
implementing an effective disclo- 
sure plan, although it did not 
quantify every factor in the analy- 
sis. The FTC found that certain 
disclosures made in operator 
manuals for new tractors only, 
which warned against removal of 
the gas cap but did not mention 
that the risk was a fuel-geysering 
problem, were insufficient reason- 
ably to enable tractor owners to 
appreciate and avoid that risk.*° 


Precedent from Other States 

Although the Florida courts and 
legislature have recognized that 
court interpretations of other states’ 
(somewhat varying) little FTC acts 
can provide guidance in interpret- 
ing FDUTPA,*! very few state courts 
have thus far explicitly applied the 
standard set forth in the FTC’s 1980 
statement. In State v. Orkin Exter- 
minating Co., 528 So. 2d 198 (La. 
App. 4 Cir. 1988), a Louisiana ap- 
pellate court essentially followed 
the FTC’s administrative decision, 
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but most such decisions have found 
challenged practices not to be un- 
fair. In Legg v. Castruccio, 642 A.2d 
906 (Md. App. 1984) (containing an 
extended discussion of the scope of 
the FTC unfairness doctrine), a 
Maryland appellate court held that 
a landlord’s failure to install a prom- 
ised second electric meter in a 
neighboring apartment, resulting in 
a tenant’s being stuck for the elec- 
tricity charges for both apartments, 
did not violate the tenant’s rights 
under Maryland’s little FTC act. The 
court, explaining the statement’s 
criteria at length, reasoned that 
since the tenant continued to live 
there for over three years after 
learning of the utility situation, she 
could have reasonably avoided the 
injury by moving elsewhere. In 
Bangor Publishing Co. v. Union 
Street Market, 706 A.2d 595 (Me. 
1998), the Maine Supreme Court 
held that the inclusion of a fine- 
print personal guarantee provision 
in acommercial advertising contract 
was not unfair under the little FTC 
act, as plaintiff could have reason- 
ably avoided the injury by examin- 
ing the provision during the week 
he had it in his possession before 
signing it. In Suminski v. Maine 
Appliance Warehouse, 602 A.2d 
1173, 1175 (Me. 1992), that same 
court stated in dictum that an ap- 
pliance retailer’s continued refusal 
to repair a television set and denial 
of the existence of the statutory im- 
plied warranty of merchantability, 
when such was its common conduct, 
could make out an unfair practice. 
The court held, however, that the 
defect in question was too minor and 
late-arising to constitute a breach 
of that warranty, and reversed the 
judgment for plaintiff. 

Other recent state court cases, 
which were not explicitly decided 
under the 1980 statement’s criteria 
but appear consistent with those 
criteria, also arguably indicate types 
of practices which are unfair. In 
1991 in Ekl v. Knecht, 585 N.E.2d 
156, 163 (Ill. App. 2 Dist. 1991) (ciga- 
rette rule test),*? plumbers un- 
blocked a bathtub drain and then 
charged $480 for it. When the cus- 
tomer protested the fee as excessive, 


they threatened to undo their work 
and turn off the water in the house 
unless she paid, which she did. The 
Illinois appellate court found the 
threats deprived the customer of her 
bargaining power and violated pub- 
lic policy, and held the conduct to 
violate the little FTC act. In 1992, 
in Lester v. Resort Camplands Inter- 
national, Inc., 605 A.2d 550, 556 
(Conn. App. 1992) (citing cigarette 
rule test and 1980 statement test), 
trailer park members by contract 
could not camp more than 14 con- 
secutive days on the same site, but 
the owner had orally explained to 
the two plaintiffs that this meant 
merely that they had to move within 
the park. Later, the owner ordered 
them (and over 100 other members) 
to leave entirely based on the 14- 
day rule, but offered a new type of 
membership, not including that 
rule, for additional charges and fees. 
The Connecticut appellate court, cit- 
ing Orkin, held this unilateral, wide- 
spread breach of contract to violate 
plaintiffs’ little FTC act rights. In 
Emlee Equipment Leasing Corp. v. 
Waterbury Transmission, Inc., 595 
A.2d 951, 954 (Conn. Super. 1991) 
(citing cigarette rule test and 1980 
statement test), though, a Connecti- 
cut trial court dismissed an equip- 
ment lessee’s counterclaim, in a col- 
lection action, based on the 
equipment’s defective nature and 
the lessor’s failure to remedy it. The 
court held that those contentions, as 
to a breach of contract in a single 
transaction between business enter- 
prises (but whose amount is not in- 
dicated), were not sufficient to al- 
lege an unfair practice. 


Violations of FTC Rules 

The second source of violations of 
FDUTPA are rules promulgated 
pursuant to the FTC Act or 
FDUTPA. A violation of such a rule 
is a per se violation of FDUTPA. 
There are, within 16 CFR ch. 1, 
subch. D, numerous FTC TRRs pro- 
hibiting practices designated as 
unfair, or unfair or/and deceptive, 
while appearing not necessarily de- 
ceptive. Some of those rules are 
cited, by way of explanation, in the 
FTC’s 1980 statement. The FTC’s 
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rule on labeling and advertising of 
home insulation (16 CFR 460), re- 
quiring manufacturers to calculate 
a standardized “R-value” measuring 
insulation capability, compels dis- 
closure of performance data which 
enable consumers to make informed 
product comparisons. The FTC’s 
ophthalmic practices rule (16 CFR 
456) requires ophthalmologists and 
optometrists to provide customers 
copies of their prescriptions, so as 
to permit them to price-shop among 
different providers. The FTC’s rule 
concerning cooling-off period for 
sales made at homes or at certain 
other locations (16 CFR 429; right 
to cancel within three business 
days) remedies coercive, high-pres- 
sure sales tactics. The FTC’s funeral 
industry practices rule (16 CFR 
453), addressed to particularly vul- 
nerable consumers, prohibits prac- 
tices including failure to provide a 
written, itemized price list; failure 
to offer requested price information 
over the telephone; failure to obtain 
a family member’s permission for 
embalming (with exceptions); and 
requiring a casket for cremation. 
The FTC’s rule on preservation of 
consumers’ claims and defenses (16 
CFR 433; the “holder rule”) makes 
it an unfair practice to take or re- 
ceive a consumer credit contract not 
containing a specified notice that 
any holder is subject to the claims 
and defenses which the debtor could 
assert against the seller of the goods 
or services. The holder rule was de- 
signed to abrogate the use of the 
holder-in-due-course doctrine in 
consumer credit transactions. (Simi- 
larly, the 1993 amendments to 
FDUTPA removed its exemption for 
a holder in due course of a nego- 
tiable instrument or the transferee 
of a credit agreement received in 
good faith without knowledge of a 
violation of FDUTPA).** The FTC’s 
credit practices rule (16 CFR 444) 
prohibits as unfair practices a vari- 
ety of creditor remedies which fre- 
quently had been included in con- 
sumer credit contracts: confessions 
of judgment; waivers or limitations 
of exemption from attachment or ex- 


in connection with the obligation; 
assignments of future wages or 
other earnings, except as authorized 
by the consumer as a wage deduc- 
tion payment plan; and taking a 
nonpossessory security interest in 
household goods (other than a pur- 
chase money security interest). The 
portions of the rule relating to wage 
assignments and security interests 
were upheld by the D.C. Circuit in 
1985 in American Financial Services 
Ass’n v. FTC, 767 F.2d 957 (D.C. Cir. 
1985), cert. denied, 475 U.S. 1011 
(1986). That decision contains an ex- 
tensive dissertation of the evolution 
of the FTC’s unfairness jurisdiction 
and enforcement, and a thorough 
and instructive application of the 
criteria set forth in the FTC’s 1980 
statement. 

Other FTC TRRs include the rule 
on disclosure requirements and pro- 
hibitions concerning franchising 
and business opportunity ventures 
(16 CFR 436; prohibiting represen- 


tations to prospective franchisees as 
to levels of sales, income or profits 
without possessing and making 
available substantiating material); 
the rule on mail or telephone order 
merchandise (16 CFR 435), and the 
rule on use of negative option plans 
by sellers (16 CFR 425). By 
FDUTPA’ss terms, rules issued by the 
FTC pursuant to laws other than 
the FTC act (found at 16 CFR ch. 1 
subch. C (parts 300-311)), as well as 
FTC industry “guides” (found at 16 
CFR ch. 1 subch. B (parts 17-260)), 
would appear not to provide a basis 
for FDUTPA violations. 


Violations of DLA Rules 
and Florida Statutes 

Rules promulgated by the Florida 
Department of Legal Affairs also 
may define per se unfair practices. 
FDUTPA requires, however, that 
those rules must not be inconsistent 
with FTC rules and precedent.* 
While the DLA previously had pro- 
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mulgated numerous rules declaring 
practices in certain businesses to be 
“unfair or deceptive,”** the 1993 
amendments clarified that the issu- 
ance of such rules was permissive 
rather than mandatory.*’ The legis- 
lative history** indicates that 
change was made in response to a 
court decision (apparently later re- 
versed in Department of Legal Af- 
fairs v. Father & Son Moving & Stor- 
age, 643 So. 2d 22, 23 (Fla. 4th DCA 
1994), rev. den., 651 So. 2d 1193 (Fla. 
1995)), that all “unfair or deceptive 
acts or practices” must be defined 
by a specific rule or regulation. 
Beginning in 1995, most then ex- 
isting rules in the Florida Adminis- 
trative Code were repealed by the 
DLA, which made clear that such 
repeal was not intended to restrict 
the application of FDUTPA in any 
way.*® Prior court holdings on unfair 
or deceptive practices as specified in 
those rules*® thus no longer have 
any precedential effect, but an un- 
fairness claim could still be built on 
the activities they addressed if the 
FTC’s criteria are met. A few such 
rules remain, however; for example, 
the rule mandating certain disclo- 
sures and confirming the right of 
cancellation as to contracts for fu- 
ture consumer services to be ren- 
dered on a continuing basis.*! 
Finally, Florida statutes or ordi- 
nances may also define per se action- 
able unfair acts or practices. There 
are a few such statutes which do not 
have their own remedy provisions 
but rather tie into FDUTPA’s rem- 
edies: the solicitation of funds stat- 
ute; the commercial weight loss prac- 
tices act; the funeral and cemetery 
services act (including prohibitions 
on enumerated unfair claim settle- 
ment practices); and the motor ve- 
hicle licensing statute (engaging in 
business of sale of motor vehicles 
without license).*? While statutes 
regulating the insurance industry 
have specific provisions defining 
unfair or deceptive acts or practices, 
including a list of unfair claim settle- 
ment practices,** FDUTPA specifi- 
cally exempts any persons or activ- 
ity regulated under’ laws 
administered by the Department of 
Insurance (or by the Public Service 
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Commission, or banks and savings 
and loan associations regulated by 
the Department of Banking and Fi- 
nance, or federal agencies).** Never- 
theless, such provisions suggest ac- 
tivities which may be unfair under 
FDUTPA when conducted by other, 
nonexempt businesses.“ 


Constitutionality Concerns 

Because FDUTPA’s prohibition is 
broadly worded and because viola- 
tions turn in such large part on vio- 
lation of rules and standards pro- 
mulgated by a federal agency, the 
constitutionality concerns expressed 
in 1976 by the Florida Supreme 
Court in Department of Legal Affairs 
v. Rogers, 329 So. 2d 257, 265 (Fla. 
1976), accord Father & Son, 643 So. 
2d at 25 (but not discussing 1990 
amendment deleting “as amended 
and in effect on April 1, 1983” from 
§501.204(2), or 1993 amendments), 
must be considered.** Rogers held 
that FDUTPA’s proscription of “un- 
fair or deceptive acts or practices,” 
although general and flexible in ap- 
proach, was not unconstitutionally 
vague or indefinite since it had a 
meaning that was sufficiently well- 
established in federal trade (FTC) 
law.*’ In order to prevent an uncon- 
stitutional delegation of legislative 
authority to the FTC, however, 
Rogers did require that the operative 
FTC standard, for FDUTPA enforce- 
ment and rulemaking purposes, had 
to be that embodied in FTC and fed- 
eral court decisions and interpreta- 
tions rendered prior to the effective 
date of FDUTPA. As the FTC’s un- 
fairness standard was set forth ex- 
plicitly prior to the most recent 
amendments to FDUTPA, it now 
passes constitutional muster in this 
respect even more clearly than pre- 
viously. For as long as that standard 
remains the same, future FTC and 
federal court decisions holding prac- 
tices unfair need not be ignored but 
rather can serve as further 
precedential guidance under 
FDUTPA. 

With respect to the FTC rules 
whose violations constitute per se 
FDUTPA violations, however, the 
reasoning of Rogers mandates that 
such rules be limited to those in ef- 


fect as of the effective date of the 
most recent FDUTPA amendment; 
i.e., October 1, 1998. All FTC TRRs 
specifically discussed above were in 
their current form prior to that date. 
In order for amendments to (or re- 
peal of) FTC TRRs after that date 
to be effective for FDUPTA pur- 
poses, the legislature will have to 
update FDUPTA periodically.** 


Jury Trials; 
Private Class Actions 
FDUTPA contains no reference to 
a right to jury trial.*® While several 
decisions reflect that jury verdicts 
were returned or directed verdicts 
were reversed on FDUTPA claims,*° 
the constitutional right to jury trial 
on a FDUTPA claim has not yet been 
squarely addressed in reported 
Florida cases. Other state courts, 
however, have persuasively held 
that since little FTC act claims are 
not derived from the common law 
and are equitable in nature, jury 
trials are not available for them.*! 
Since the Florida Constitution im- 
poses essentially the same jury trial 
test,” the reasoning of those cases 
suggests that there is no right to a 
jury trial on a FDUTPA claim. 
FDUTPA unfairness claims, in the 
proper circumstances, would appear 
to lend themselves particularly well 
to class action treatment. After all, 
the FTC’s 1980 statement provides 
that substantial consumer injury 
may be made out when a small 
harm is inflicted on a large number 
of people. Class actions are a judi- 
cially approved method for redress- 
ing such harm, which might other- 
wise leave the injured without an 
economically practical remedy.** 
Recent reported decisions reflect or 
have upheld the certification of 
FDUTPA claims for class treat- 
ment.** Although FDUTPA as ini- 
tially enacted omitted proposed 
class action provisions,” the express 
statutory purpose that it be con- 
strued liberally to protect the con- 
suming public and legitimate busi- 
ness enterprises from unfair (and 
other) acts and practices®® supports 
the permissibility of class treatment. 
The Fourth DCA’s interpretation in 
Delgado that the 1993 amendments 


strengthened the consumer protec- 
tion provided by the act further mili- 
tate in favor of class treatment. Of 
course, individual unfairness claims 
are still entirely appropriate under 
FDUTPA, and “substantial injury” in 
such actions must be assessed in the 
context of injury to a single person. 
Evidence that a business conducts an 
injurious practice on a widespread 
basis should not be required in such 
an action, but, as in Lester, should 
strengthen a consumer’s showing 
when the monetary injury suffered is 
not large. 


Commercial Litigation 

The 1993 amendments and their 
legislative history*’ clarified that 
FDUTPA claims may also be 
brought by business enterprises 
which are consumers of goods, ser- 
vices, property, or other things of 
value.** The express statutory pur- 
pose is now “[t]o protect the consum- 
ing public and legitimate business 
enterprises,”°® and the act therefore 
can be used equally well in commer- 


cial litigation. Business plaintiffs’ 
claims, like those of individual con- 
sumers, will most often be success- 
ful in situations where the defen- 
dant “is using an overabundance of 
market power, or commercial advan- 
tage, in an inequitable manner.”® 
Compare Bangor Publishing, 706 
A.2d 595. Additionally, the definition 
of “consumer transaction,” which 
had referred to “purposes that are 
primarily for personal, family or 
household or that relate to a busi- 
ness opportunity ...in which he has 
not been previously engaged,” was 
deleted from the act.*®' As recently 
recognized by the Middle District of 
Florida in Tampa Bay Storm, Inc. v. 
Arena Football League, Inc., 1998 
US. Dist. LEXIS 5211, 1998-1 Trade 
Cas. (CCH) 72,184, 11 Fla. L. 
Weekly Fed. D673, prior decisions 
dismissing FDUTPA claims based 
on that definition are no longer con- 
trolling.” Plaintiffs such as franchi- 
sees and distributors now can bring 
FDUTPA claims regardless of their 
prior experience in the industry. 


Also, under the expanded “trade or 
commerce” definition,® conduct in- 
volved in real estate sales, leases, 
and rentals (other than exempted 
practices of licensed salespeople, 
brokers, and appraisers™) now is 
covered by FDUTPA. 

A mere showing of breach of con- 
tract, without proof of the required 
elements of unjustified consumer 
injury, will not make out an unfair 
practice. See Emlee Equipment, 595 
A.2d 951. Tampa Bay did hold that a 
FDUTPA cause of action was stated 
by allegations that defendant, by 
dealing with an insider, had withheld 
best efforts to comply with contract 
provisions concerning the sales price 
for a football team. While the court 
correctly noted FDUTPA’s expanded 
protection of legitimate businesses, 
the FTC standard requires more to 
state an unfairness claim. 


Conclusion 

Unfair acts or practices now are 
clearly actionable under FDUTPA 
even if they have no deceptive com- 
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ponent. Individual and commercial 
plaintiffs who can meet their bur- 
den of proof have a powerful weapon 
to use against a potentially huge 
range of commercial wrongdoing. At 
the same time, unmeritorious 
claims should be discouraged by ex- 
posure to prevailing defendants’ 
reasonable attorneys’ fees and costs, 
and by the provision permitting the 
court to require private plaintiffs to 
post bonds to cover damages which 
might be incurred by defendants in 
cases that appear to be frivolous, 
meritless, or harassing.® Those 
same provisions, however, undoubt- 
edly also will instill conservatism in 
private plaintiffs’ attorneys’ deci- 
sions as to whether to target prac- 
tices which appear covered by the 
FTC’s current unfairness criteria, 
but which have not yet been ad- 
dressed in FTC decisions or rules. 
The state, with even more reme- 
dial tools under FDUTPA but a much 
lesser exposure to prevailing defen- 
dants’ fees and costs, has a wide 
unfairness territory on which to ex- 
ercise its enforcement authority. O 


1 For a general discussion of the back- 
ground of FDUTPA as initially enacted, 
and its legislative history, see R. 
Tennyson, The Deceptive and Unfair 
Trade Practices Act: A New Approach to 
Trade Regulation in Florida, 2 Fta. Sr. 
U. L. Rev. 223 (spring 1974). For a dis- 
cussion of the various states’ adoption of 


little FTC acts beginning in the 1960s, 
see Marshall v. Miller, 276 S.E.2d 397, 400 
(N.C. 1981). 

? See Holloway v. Bristol-Myers Corp., 
485 F.2d 986 (D.C. Cir. 1973); Baum v. 
Great Western Cities, Inc., 703 F.2d 1197, 
1209 (10th Cir. 1983). 

3 Fra. Stat. §501.204(1). 

4 Fra. Stat. §501.204(2); Rollins, Inc. v. 
Heller, 454 So. 2d 580, 584 (Fla. 3d D.C.A. 
1984), rev. den., 461 So. 2d 414 (Fla. 
1985). 

5 Stat. §§501.211, 501.2105(1). 

6 Fra. Stat. §501.207. 

7 See, e.g., FTC v. Sperry & Hutchinson 
Co., 405 U.S. 233, 244 n.5 (1972); Spiegel, 
Inc. v. FTC, 540 F.2d 287, 293 n.8 (7th 
Cir. 1976); Orkin Exterminating Co. v. 
FTC, 849 F.2d 1354, 1367 (11th Cir. 
1988), cert. denied, 488 U.S. 1041 (1989). 

8 1993 Fla. Laws ch. 38. 

® See, e.g., Deltona Corp. v. Jannotti, 
392 So. 2d 976 (Fla. ist D.C.A. 1981) (af- 
firming final judgment); Urling v. Helms 
Exterminators, Inc., 468 So. 2d 451 (Fla. 
1st D.C.A. 1985) (reversing directed ver- 
dict for defendant); Day v. Le-Jo Enter- 
prises, Inc.,521 So. 2d 175 (Fla. 3d D.C.A. 
1988) (reversing directed verdict); Izadi 
v. Machado (Gus) Ford, 550 So. 2d 1135 
(Fla. 3d D.C.A. 1989) (reversing grant 
of motion to dismiss); Warren v. 
Monahan Beaches Jewelry Center, Inc., 
548 So. 2d 870 (Fla. 1st D.C.A. 1989) (re- 
versing grant of motion to dismiss); 
Cummings v. Warren Henry Motors, Inc., 
648 So. 2d 1230, 1233 (Fla. 4th D.C.A. 
1995) (reversing grant of motion to dis- 
miss); W.S. Badcock Corp. v. Myers, 696 
So. 2d 776 (Fla. 1st D.C.A. 1996) (affirm- 
ing summary judgment); Delgado v. J. W. 
Courtesy Pontiac GMC-Truck, Inc., 693 
So. 2d 602 (Fla. 2d D.C.A. 1997) (revers- 
ing judgment on the pleadings); Sarkis 
v. Pafford Oil, 697 So. 2d 524, 528 (Fla. 
1st D.C.A. 1997) (reversing grant of mo- 
tion to dismiss); Fort Lauderdale Lin- 
coln Mercury v. Corgnati, 715 So. 2d 311, 
313 (Fla. 4th D.C.A. 1998) (undisturbed 


RETHINK THE WAY 


trial court judgment on liability); GMAC 
v. Laesser, 718 So. 2d 276, 277 (Fla. 4th 
D.C.A. 1998) (undisturbed jury verdict 
against codefendant). 

10 Rollins, 454 So. 2d 580 (house bur- 
glar alarm system which failed to work; 
affirming judgment as to liability); In re 
Samuels, 176 B.R. 616, 626 (Bankr. M.D. 
Fla. 1994) (judgment for plaintiff; 
nonattorney’s performance of bank- 
ruptcy law services was, in addition to 
being deceptive, the unauthorized prac- 
tice of law and hence “a per se violation” 
of FDUTPA); Tampa Bay Storm, Inc. v. 
Arena Football League, Inc., 1998 U.S. 
Dist. LEXIS 5211 (M.D. Fla.), 1998-1 
Trade Cas. (CCH) 772,184, 11 Fla. L. 
Weekly Fed. D673 (denying in part 
defendant’s motion for summary judg- 
ment; discussed later in text). See also 
Quick Cash v. State Dept. of Agriculture, 
605 So. 2d 898, 101 (Fla. 2d D.C.A. 1992) 
(in evaluating propriety of injunctive 
relief, court found that failure of auto- 
mobile lease agreements to comply with 
requirements of insurance statute “could 
render them unfair”); Frank Griffin 
Volkswagen, Inc. v. Smith, 610 So. 2d 597, 
601 (Fla. Ist D.C.A. 1992) (rejecting 
FDUTPA claim based on auto 
salesman’s oral statement as to the 
availability of warranty service and 
dealer’s subsequent failure to repair 
auto, apparently because the statement 
could not as a matter of law create a 
contractual obligation). 

11 Bia. Stat. §501.205 (1). 

2 Senate Staff Analysis and Economic 
Impact Statement, ch. 93-38 (bill no. CS/ 
SB 1066), at 2 (“The new purpose is to 
make consumer protection and enforce- 
ment consistent with federal policy”); 
Kirby Center v. Dept. of Labor and Em- 
ployment Security, 650 So. 2d 1060, 1062 
(Fla. 1st D.C.A. 1995) (staff analyses in- 
dicate legislative intent; Florida statute 
takes on same construction as federal 
counterpart on which it is modeled to 
extent consistent with spirit and policy 
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of Florida law). 

18 Fla. Stat. §501.203(3). While the 
court in Mack v. Bristol-Myers Squibb 
Co., 673 So. 2d 100, 104 (Fla. 1st D.C.A. 
1996), rev. dismissed, 689 So. 2d 1068 
(Fla. 1997), stated in dictum that the leg- 
islature did not intend this list to be ex- 
clusive, it provided no examples of other 
arguable types of violations. 

‘4 Tennyson, supra note 1, at 225, 246, 
253; Department of Legal Affairs v. 
Rogers, 329 So. 2d 257, 265, 269 (Fla. 
1976) (England, J., concurring; “Florida’s 
declaration of commercial policy ... may 
be ‘fleshed out’ by administrative action 
to meet changing circumstances within 
our borders”); Fra. Stat. §501.205 
(rulemaking). 

15 See supra note 39. 

16 1997 Fla. Laws chs. 98 and 103, and 
1998 Fla. Laws ch. 299 (effective Octo- 
ber 1, 1998). 

17 See 15 U.S.C. §§21, 45(c), 46, 53(b), 
57a(a),(b), (e) (referring to 5 U.S.C. §706), 
57b-3; 16 CFR 1.7-.20, 3.11(a), 3.42, 3.54. 

'8 Reprinted in H.R. Rep. No. 156, Pt. 
1, 98th Cong., 1st Sess., 33-47 (1983); 
Trade Reg. Rep. (CCH) 750,421 [1969- 
1983 Transfer Binder] at 55,946-55 
(with Companion Statement); 104 F.T.C. 
at 1071-76; Averitt, The Meaning of ‘Un- 
fair Acts or Practices’ in Section 5 of the 
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Federal Trade Commission Act”, 70 Gro. 
L.J. 225, 288 (1981). 

19 F.g., Urling, 468 So. 2d 451; Laesser, 
718 So. 2d at 277; Delgado, 693 So. 2d at 
606; Dept. of Legal Affairs v. Father & 
Son Moving & Storage, 643 So. 2d 22, 
26 (Fla. 4th D.C.A. 1994), rev. denied, 651 
So. 2d 1193 (Fla. 1995); Cummings, 648 
So. 2d 1230; Suris v. Gilmore Liquidat- 
ing, Inc., 651 So. 2d 1282, 1283 (Fla. 3d 
D.C.A. 1995); In re Crown Auto 
Dealerships, Inc., 187 B.R. 1009, 1018 
(Bankr. M.D. Fla. 1995). 

20 Fia. Stat. §501.212(1). “Under Illinois 
law Spiegel’s conduct may have been 
perfectly proper.” Speigel, 540 F.2d at 
291. 

21 “The Commission shall have no au- 
thority under this section or section 57a 
of this title to declare unlawful an act 
or practice on the grounds that such act 
or practice is unfair unless the act or 
practice causes or is likely to cause sub- 
stantial injury to consumers which is not 
reasonably avoidable by consumers 
themselves and not outweighed by 
countervailing benefits to consumers or 
to competition. In determining whether 
an act or practice is unfair, the Commis- 
sion may consider established public 
policies as evidence to be considered 
with all other evidence. Such public 
policy considerations may not serve as 
a primary basis for such determination.” 
15 U.S.C. §45(n). 

The legislative history indicates that 
Congress, respecting “sound principles 
of federalism,” did not intend this 
amendment to bind states to use this 
unfairness standard under their little 
FTC acts. See S. Rep. No. 103-130, US. 
Conc. & ApMin. News, 103d Cong., 
2d Sess. (1994), vol. 4 at 1779, 1787-88. 
Florida’s Legislature, however, had in 
the prior year determined on its own to 
adopt the FTC standard. 

22 See Florida Wildlife Federation v. 
State, 390 So. 2d 64, 67 (Fla. 1980) (in 
enacting legislation, legislature is pre- 
sumed to be aware of existing law); fur- 
ther discussion below. 

23 Fria. Stat. §501.211(2) (“a loss as a re- 
sult of a violation”); Rollins, 454 So. 2d 
580; Maroone Chevrolet v. Nordstrom, 
587 So. 2d 514, 518 (Fla. 4th D.C.A. 
1991); S. H. Investment v. Kincaid, 495 
So. 2d 768, 770 (Fla. 5th D.C.A. 1986), 
rev. denied, 504 So. 2d 767 (Fla. 1987). 

*4 See Kirby Center, 650 So. 2d 1060; 
Stat. §§501.207(1)(b), 501.211(1). 

E.g., distributing free-sample razor 
blades in such a way that they could 
come into the hands of small children. 

26 Stat. §501.212(3); T.W.M. v. 
American Medical Systems, Inc., 886 F. 
Supp. 842, 844 (N.D. Fla. 1995). 

27 Orkin, 849 F.2d at 1363. 

28 See also Urling, 468 So. 2d 451. But 
see FLA. Stat. §501.2075 (civil penalty ac- 
tion by state for willful violation). 

2° See Florida Power & Light Co. v. 
Westinghouse Electric Corp., 510 So. 2d 
899 (Fla. 1987); AFM Corp. v. Southern 
Bell Tel. & Tel. Co., 515 So. 2d 180 (Fla. 
1987). 


30 In Horizon Corporation, 97 F.T.C. 
464, 848 (1981), and Amrep Corporation, 
102 F-T.C. 1362, 1668 (1983), aff'd, Amrep 
Corp. v. FTC, 768 F.2d 1171 (10th Cir. 
1985), the FTC held unfair, in applying 
the three-part test, land sale contract 
forfeiture clauses allowing the sellers to 
retain, on the buyer’s default, all pay- 
ments made by buyer regardless of the 
magnitude of seller’s resulting damages. 
However, the contracts were used in the 
context of a deceptive marketing 
scheme, and the FTC did not reach the 
unfairness of such clauses independent 
of the scheme. 

31 See, e.g., Rollins, 454 So. 2d at 585; 
accord, Urling, 468 So. 2d at 454; H. Rep. 
Committee on Agriculture and Con- 
sumer Services, Final Bill Analysis and 
Economic Impact Statement, ch. 93-38 
(bill no. CS/HB 1753) at 1, 3 (“The bill 
clarifies the scope of the act, conform- 
ing it with the majority of states that 
have little FTC acts. ...The bill changes 
the standard for civil penalties to make 
it consistent with little FTC acts in most 
other states and to provide judges with 
a wealth of case law to interpret the new 
standard... .”). 

32 See also People v. Knecht, 575 N.E.2d 
1378 (Ill. App. 2 Dist. 1991). 

33 Fira. Stat. §501.212; Senate Staff 
Analysis, supra note 12, at 3. 

34 See also Harry and Bryant Co. v. FTC, 
726 F.2d 993 (4th Cir. 1984), upholding 
the funeral industry practices rule un- 
der the 1980 statement criteria. 

35 Stat. §501.205(2). 

36 F.g., franchising and distributor- 
ships; motor vehicle sales, leasing and 
repairs; gasoline and fuel sales; rental 
housing and mobile home parks; mobile 
home sales and service; sales of real 
property; home construction and im- 
provement; condominiums and coopera- 
tives; lodging certificate rules; vacation 
time shares; electronic service, mainte- 
nance and repair. See FLa. ADMIN. CoDE 
chs. 2-10—2-28. 

37 Pia. Stat. §501.205(1). 

38 House Committee Analysis, supra 
note 31, at 2. 

39 See FLa. ADMIN. CopE ch. 2-2 (“Repeal 
of Rules Regarding Unfair and Decep- 
tive Trade Practices. It is neither pos- 
sible nor necessary to codify every con- 
ceivable deceptive and unfair trade 
practice prohibited by Part II, Chapter 
501, Florida Statutes. . . the repeal by 
the Department of Legal Affairs of the 
following rule chapters shall not modify 
or restrict the application of Part II, 
Chapter 501, to deceptive and unfair 
trade practices. .. .”). 

40 Bert Smith Oldsmobile, Ine. v. 
Franklin, 400 So. 2d 1235 (Fla. 2d D.C.A. 
1981) (failure to honor motor vehicle 
warranties); Claude Nolan Cadillac, Inc. 
v. Griffin, 610 So. 2d 725 (Fla. 1st D.C.A. 
1992) (same); Gardner v. Nimnicht 
Chevrolet Co., 552 So. 2d 26 (Fla. 1st 
D.C.A. 1988) (motor vehicle repairs not 
complying with accepted standards for 
good and workmanlike repairs); 
Kingston Square Tenants Ass’n v. 


Tuskegee Gardens, Ltd., 792 F. Supp. 

1566 (S.D. Fla. 1992) (landlord failed to 
maintain premises in compliance with 
building, housing and health codes); 
Anden v. Litinsky, 472 So. 2d 825 (Fla. 
4th D.C.A. 1985) (misrepresentations by 
home contractor). 

41 ADMIN. Conk ch. 2-18. 

Fia. Stat. §§496.416, 501.057, 
320.27(2), and 497.001 et seq., respec- 
tively. 

43 Stat. §626.9541(1)(i); see also 
Stat. §§636.059, 641.3903. 

“4 Fra. Star. §501.212(4). 

45 See also Rini v. United Van Lines, 
Inc., 903 F. Supp. 224, 232 (D. Mass. 
1995) (moving company conducted sham 
claim investigation, including misrepre- 
sentations, in violation of little FTC act); 
Laurents v. Louisiana Mobile Homes, 
Inc., 689 So. 2d 536, 542 (La. App. 3 Cir. 
1997) (defendant, although aware of 
home’s defects, repeatedly refused to ac- 
knowledge them and_ return 
consumer’s deposit). 

46 See also Cilento v. State, 377 So. 2d 
663, 665 (Fla. 1979); State v. Carswell, 
557 So. 2d 183 (Fla. 3d D.C.A. 1990). 

47 Compare Conner v. Joe Hatton, Inc., 
216 So. 2d 209, 213 (Fla. 1968), in which 
a legislative delegation to the Commis- 
sioner of Agriculture to prohibit “unfair 
trade practices,” without reference to 
any other standard, was held to be so 
undefined as to be unconstitutional. The 
Florida Supreme Court subsequently 
explained this distinction between 
Rogers and Conner in D’Alemberte v. 
Anderson, 349 So. 2d 164, 167 (Fla. 1977) 
(legislature can bestow requisite preci- 
sion to a statute through reference to 
federal law). 

48 State v. Rodriguez, 365 So. 2d 157 
(Fla. 1978) (legislature can update stat- 
utes to deal with such problem). But see 
Fia. Stat. §220.03 (3), (4) (income tax 
code, incorporating “[fluture federal 
amendments” to federal I.R.C.). 

49 ia. Stat. §501.2091 was apparently 
entitled “Jury trial” in a nonfinal ver- 
sion of FDUTPA, but changed to “Stay 
of proceedings pending trial” in the law 


as codified. See Tennyson, supra note 1, 
at 228, 255. Also Fia. Stat. §501.207(7) 
(state actions) refers to evidentiary de- 
terminations by “trier of fact,” implying 
bench trial. 

5° F.g., Hauser Motor Co. v. Byrd, 377 
So. 2d 773 (Fla. 4th D.C.A. 1979); 
Deltona, 392 So. 2d 976; Urling, 468 So. 
2d 451; Lou Bachrodt Chevrolet v. Sav- 
age, 570 So. 2d 306, 308 (Fla. 4th D.C.A. 
1990); rev. denied, 581 So. 2d 165 (Fla. 
1991); Laesser, 718 So. 2d 276. 

51 See Associated Investment Co. v. Wil- 
liams Associates, 645 A.2d 504, 509 and 
512 n.18 (Conn. 1994) (citing Massachu- 
setts and Illinois decisions); Delgado, 693 
So. 2d at 606 (emphasizing that 
FDUTPA is a new, legislatively created 
cause of action); Rollins, 454 So. 2d at 
584; and Urling, 468 So. 2d at 453 
(FDUTPA does not require proof of com- 
mon law fraud). North Carolina courts, 
taking another tack, construe their little 
FTC act to require the jury to determine 
the facts and the trial court to determine 
whether proven facts constitute an un- 
fair or deceptive act or practice. Hardy 
v. Toler, 218 S.E.2d 342 (N.C. 1975); ac- 
cord, Boyd v. Drum, 501 S.E.2d 91 (N.C. 
App. 1998). The Third DCA took a simi- 
lar approach in Suris v. Gilmore, 651 So. 
2d 1282 (stating legislature’s intent was 
for court to construe what constitutes 
unfair or deceptive act, and reversing di- 
rected verdict and remanding for jury 
trial on act’s deceptive nature). 

52 In re Forfeiture of 1978 Chevrolet 
Van, 493 So. 2d 433 (Fla. 1986). 

53 Frankel v. City of Miami Beach, 340 
So. 2d 463, 466 (Fla. 1976). Cf LaFerney 
v. Scott Smith Automobile, 410 So. 2d 
534, 536 (Fla. 5th D.C.A. 1982) (entitle- 
ment to attorneys’ fees helps ensure that 
small claims will be enforced). 

54 W.S. Badcock Corp. v. Myers, 696 So. 
2d 776, 780 (Fla. 1st D.C.A. 1996) (mis- 
representation); Kingston Square Ten- 
ants Ass’n, 792 F. Supp. 1566. See also 
Mack, 673 So. 2d 100 (unfair methods of 
competition). 

55 Tennyson, supra note 1, at 256. 

56 Stat. §501.202(2). 


57 See House Analysis, supra note 31, 
at 1, 6 (“The changes make it a law that 
clearly protects both individual and 
business consumers. . . . Private enter- 
prise will benefit from the clarification. 

58 Fa. Stat. §501.203(8). 

5° Fia. Stat. §501.202(2). 

0 See American Financial Services, 767 
F.2d at 981. 

§1 Stat. §501.203, former subsec- 
tion (1); House Analysis, supra note 31, 
at 3. 

62 Black v. Dept. of Legal Affairs, 353 
So. 2d 655 (Fla. 2d D.C.A. 1977); Darrell 
Swanson Consolidated Services v. Davis, 
433 So. 2d 651 (Fla. Ist D.C.A. 1983); 
Heindel v. Southside Chrysler-Plymouth, 
Inc., 476 So. 2d 266 (Fla. 1st D.C.A. 
1985); LJS Co. v. Marks, 480 F. Supp. 241 
(S.D. Fla. 1979); Bryant Heating & Air 
Conditioning v. Carrier Corp., 592 F. 
Supp. 1045 (S.D. Fla. 1984). 

83 Stat. §501.203(8) (referring to 
“any property, whether tangible or in- 
tangible”). 

64 Pia. Stat. §501.212(5). 

85 Pia. Stat. §§501.2105(1), 501.211(2),(3); 
Hamilton v. Palm Chevrolet-Oldsmobile, 
366 So. 2d 1233 (Fla. 2d D.C.A. 1979). 

66 Based on “a complete absence of a 
justiciable issue of either law or fact ... 
or. « Dad faith ... .” Srar. 
§501.2105(5). 
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Parties on Appeal 


by Raymond T. Elligett, Jr., and Judge John M. Scheb 


n many appeals, especially 

those with only two parties, 

counsel do not dwell on the 

proper parties to an appeal. 
However, party issues can become 
more complicated in multiparty liti- 
gation, and when considering how 
an appeal may affect those who are 
not made parties to the appeal. Par- 
ties can also lose their standing to 
appeal. 


Standing: Who Can Appeal? 

Nearly half a century ago, the 
Florida Supreme Court summa- 
rized standing, or the question of 
who can appeal, by stating: “Before 
a person may bring an appeal he 
[or she] must be a party or privy to 
the record and must show that he 
lor she] is, or will be, injuriously af- 
fected by the order sought to be re- 
viewed.”! 

A Second District decision issued 
in 1997 discusses two lines of 
Florida case law on standing: one 
holding a party cannot appeal an 
order in its favor, and another hold- 
ing it can appeal if it is aggrieved 
by some aspect of the order.* The 
following year, in Cocoa Academy 
for Aerospace Tech. v. School Bd. of 
Brevard County, 706 So. 2d 397 (Fla. 
5th DCA 1998), the Fifth District 
dismissed an appeal from the de- 
nial of an application to form a char- 
ter school where no entity had been 
formed to administer the program. 
The court stated: 

It is a basic premise that unless an in 
rem proceeding is before the court, a 
cause of action must be conducted by 
or opposed by a “person” recognized 
under the laws of this state. Generally, 
this person has the capacity to sue and 


be sued. In the instant matter, only one 
party, the appellee, School Board, is vis- 
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“Before a person may 
bring an appeal he [or 
she] must be a party or 
privy to the record and 
must show that he [or 
she] is, or will be, 
injuriously affected by 
the order sought to 
be reviewed.” 


—Florida Supreme Court 


ible to this court, and Cocoa Academy 
of Aerospace Technology, although des- 
ignated as the appellant, is not.* 


In Khazaal v. Browning, 707 So. 
2d 399 (Fla. 5th DCA 1998), the 
Fifth District held the grantor of a 
security interest being foreclosed (a 
liquor license) had a sufficient stake 
in the litigation to appeal the de- 
fault final judgment of foreclosure. 
The court also held the appellant’s 
redemption of the license was an 
involuntary payment, and so did not 
preclude him from pursuing the 
appeal. 

Standing questions can arise in 
multiparty cases. Sheradsky v. 
Basadre, 452 So. 2d 599 (Fla. 3d 
DCA 1984), addressed whether a 
third-party defendant could obtain 
relief from the third-party judg- 
ment by successfully challenging 
the merits of the original plaintiff's 
case, even though defendants/third- 
party plaintiffs had not taken an 
appeal from the original judgment. 

County-Wide Commercial Laun- 


dries, Inc. (the original plaintiff), 
obtained a judgment for wrongful 
eviction against the purchasers of 
an apartment house, Basadre and 
the Gorras (defendants/third-party 
plaintiffs), who in turn obtained a 
third-party judgment against the 
seller of the property, Sheradsky 
(third-party defendant). 

The court held that, notwith- 
standing the failure of a defendant/ 
third-party plaintiff to appeal, 
where there is error in the original 
judgment a third-party defendant 
may seek review of that judgment 
in an attempt to set aside the oth- 
erwise error-free third-party judg- 
ment. The court found persuasive 
a federal decision reaching the 
same result under an analogous 
federal rule of procedure that per- 
mits third-party defendants to as- 
sert any defense that a defendant 
could have asserted.* Sheradsky 
also cited a decision approved by 
the Florida Supreme Court that 
held one codefendant could appeal 
a judgment exonerating another 
codefendant that would have de- 
stroyed the appellant’s right to seek 
contribution from the exonerated 
defendant.°® 

Not only can a defendant appeal 
an order relieving a codefendant of 
liability, it must do so or lose the 
right to seek future contribution. 

In Holton v. H. J. Wilson Co., Inc., 
482 So. 2d 341 (Fla. 1986), the plain- 
tiff Collom sued the City of St. Pe- 
tersburg, Jack Holton as the owner 
of the land, and Wilson as the 
builder of the storm sewer where 
his wife and daughter drowned. 
Wilson obtained a summary judg- 
ment against the plaintiff Collom 
in April 1980, which the appellate 


} 
> 
| 
} 
| 
| 


court affirmed in March 1981. 

Holton failed to participate in the 
appeal of the judgment exonerating 
Wilson. Instead, in August 1980, 
Holton filed a motion for leave to file 
a third-party complaint against Wil- 
son, seeking contribution or indem- 
nity. The trial court heard and de- 
nied this motion in July 1981, 
finding the district court’s affir- 
mance of the summary judgment 
determined Holton’s claims. Finding 
no requisite common liability justi- 
fying a claim of contribution, and no 
relationship between the defen- 
dants creating a right to indemnity, 
the court denied the motion. Holton 
did not appeal. 

Three years later, Holton success- 
fully brought Wilson back into the 
litigation when another trial judge 
granted Holton’s motion for recon- 
sideration of his earlier motion 
seeking leave to file a third-party 
complaint against Wilson. With his 
motion, Holton filed a complaint 
identical to that submitted to the 
court three years before. 

The Second District and the 
Florida Supreme Court held Holton 
was barred from seeking relief 
against Wilson. They concluded 
Wilson’s summary judgment 
against Collom determined the li- 
ability of Wilson to Holton. Holton 
had failed to timely appeal the en- 
try of the initial summary judgment 
exonerating Wilson. If Holton knew 
of material issues of fact showing 
Wilson’s liability, Holton should 
have participated in the appeal. The 
Supreme Court indicated he could 


have done so by filing a brief or 
cross-appealing.® 

Summarizing the holding in 
Holton, the First District observed 
that a codefendant in a tort action “not 
only may, but must, oppose a judg- 
ment relieving a codefendant of liabil- 
ity, or lose any future right to contri- 
bution from that codefendant.”’ 

The Third District has held one co- 
defendant could appeal the summary 
judgment in favor of the other code- 
fendant, even though the first code- 
fendant had not yet filed a cross-claim 
against the second codefendant.® 

Opinions before and after Holton 
have held a plaintiff cannot appeal 
a summary judgment in favor of a 
third-party defendant.° 


Parties on Appeal Defined 
Florida Rule of Appellate Proce- 
dure 9.020(g) defines the parties to 
appellate proceedings in Florida. An 
appellant is a party who seeks to 
invoke the appeal jurisdiction of a 
court. An appellee is every party in 
the proceeding in the lower tribu- 
nal other than an appellant.’ 
During the 1990s, Florida’s dis- 
trict courts of appeal handed down 
several significant decisions on 
when one was a party with stand- 
ing to appeal. In Weiss v. Trust Un- 
der Will of Pollak, 595 So. 2d 1035 
(Fla. 3d DCA 1992), the Third Dis- 
trict held that beneficiaries of a 
trust lacked standing to appeal 
where they made no motion to in- 
tervene below “and [had] not dem- 
onstrated by the pleadings that they 
otherwise [had] standing.” 


Whitehead v. Dreyer, 698 So. 2d 
1278 (Fla. 5th DCA 1997), cited the 
Committee Note that “appellee” “has 
been defined to include the parties 
against whom relief is sought and 
all others necessary to the cause.” 
The court held a plaintiff could not 
participate in oral argument in the 
appeal taken by his former lawyers 
from a trial court fee award based 
on F‘S. §57.105 (for a frivolous suit), 
where the plaintiff had not appealed 
the award against him. 

Naghtin v. Jones, 680 So. 2d 573 
(Fla. lst DCA 1996), review denied, 
691 So. 2d 1080 (Fla. 1997), held 
that where an insurance company 
was not a party below, adding its 
name to the notice of appeal did not 
make it a party to the appeal. 

In Barnett v. Barnett, 705 So. 2d 
63 (Fla. 4th DCA 1997), Citibank 
moved ore tenus in a dissolution of 
marriage action to establish the pri- 
ority of its lien over that of the par- 
ties’ attorneys. Citibank was not a 
party to the proceedings below and 
did not move to intervene nor to con- 
solidate its pending foreclosure case 
with the dissolution action. 
Citibank assigned to the wife any 
rights it had to appeal the trial 
court’s order denying its lien prior- 
ity. The wife (as assignee) appealed. 
The Fourth District granted 
appellees’ motion to dismiss because 
Citibank (a stranger to the record) 
had no standing. 

Barnett distinguished Jn re Re- 
ceivership of Guarantee Security Life 
Insurance Company, 678 So. 2d 828 
(Fla. 1st DCA 1996). There, the court 
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held that litigants in a separate law- 
suit had standing to appeal an or- 
der in a case in which they were not 
parties, when the order curtailed 
their ability to conduct discovery in 
the separate suit. 

Concerned Class Members v. Sail- 
fish Point, Inc., 704 So. 2d 200 (Fla. 
4th DCA 1998), dismissed an appeal 
by nonnamed class members who 
had not formally intervened in a 
class action, when they sought to 
appeal an order approving the class 
settlement. 

Ramos v. Philip Morris Compa- 
nies, Inc., 714 So. 2d 1146 (Fla. 3d 
DCA 1998), agrees that a class mem- 
ber must intervene to appeal a 
settlement, and holds the member 
can seek to intervene after the judg- 
ment approving the settlement, as 
long as the member does so within 
the time in which the named plain- 
tiffs could have appealed. 


Effect of Appeal on Others 

By electing not to participate in 
an appeal, a party may find itself 
unable to take advantage of a favor- 
able ruling, and perhaps even sub- 
ject to a larger damage award. 

In Division of Alcoholic Beverages 
and Tobacco v. McKesson Corporation, 
643 So. 2d 16 (Fla. 1st DCA 1994), cert. 
denied, 514 U.S. 1083 (1995), the court 
largely relied on federal case law to 
hold that a party which had not 
sought review of an adverse Florida 
Supreme Court decision could not 
benefit from the United States Su- 
preme Court reversal. 

In Sundie v. Haren, 253 So. 2d 857 
(Fla. 1971), the Florida Supreme 
Court refused to set aside a foreclo- 
sure sale pursuant to a reversed 
summary judgment where the third- 
party purchasers were not parties 
to the appeal." 

In Borrell-Bigby Electric Com- 
pany, Inc. v. United Nations, Inc., 385 
So. 2d 713 (Fla. 2d DCA 1980), the 
plaintiff had recovered a judgment 
against the defendant and its insur- 
ance carrier. When the insurer re- 
fused to take an appeal, the defen- 
dant appealed and obtained a 
reversal.'’? When the appellate court 
reversed the underlying judgment 
against the insured in the 1980 ap- 
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peal, the insurer was out the 
$100,000 it had paid because it had 
not participated in the appeal. This 
case predated the statute on non- 
joinder of insurers but this result 
could still occur with nonjoinder, if 
the insurer pays and stops defend- 
ing. 

The Third District held a punitive 
damage award it reversed as to a 
corporate employer would not be 
reversed as to the employee who did 
not appeal." In another case, it held 
an appellant whose appeal was dis- 
missed because of failure to comply 
with court rules would not benefit 
from the mandate reversing the 
summary judgment in favor of an- 
other appellant." 

In Ashraf v. Smith, 647 So. 2d 892 
(Fla. 3d DCA 1994), the plaintiff in 
this medical malpractice suit added 
the defendant’s insurer as a party 
after obtaining a judgment. The 
Third District denied the defendant/ 
appellant’s motion to amend his 
notice of appeal to include his liabil- 
ity insurer. The court went on to state 
the proposed amendment “is entirely 
unnecessary” because the reversal of 
the judgment meant the trial court 
on remand must vacate the “entirely 
derivative” judgment against the in- 
surer. Ashraf may be reconciled with 
the same court’s earlier decisions be- 
cause the plaintiff had added the in- 
surer as a party pursuant to the 
Florida nonjoinder statute. 


Losing Right to Appeal 

Actions a party takes or fails to 
take may cause it to lose its stand- 
ing to appeal. 

A party may lose standing to ap- 
peal if it accepts the benefits of the 
judgment it seeks to appeal. Florida 
decisions recognize two exceptions 
to this general rule: where the re- 
lief denied is separate and severable 
from the relief granted; or where the 
appellant is entitled in any event to 
at least the amount received. 

Dance v. Tatum, 629 So. 2d 127 
(Fla. 1993), held the issue of an ir- 
revocable oral drainage license run- 
ning to the mortgagor of property 
was a separate issue from the fore- 
closure, so that the mortgagee ac- 
cepting monies in foreclosure did not 


preclude his appealing the adverse 
license ruling. 

In Oakland East Manors Condo- 
minium Ass’n, Inc. v. La Roza, 669 
So. 2d 1138 (Fla. 4th DCA 1996), the 
Fourth District the 
association’s acceptance of payment 
of the judgment was an acceptance 
of the benefit which required affirm- 
ing the trial court’s denial of the 
association’s foreclosure claim. Nev- 
ertheless, the court held the asso- 
ciation could still appeal the trial 
court’s denial of prejudgment inter- 
est and attorneys’ fees. 

In addition to the two exceptions 
noted above, the acceptance of ben- 
efits rule does not preclude an ap- 
peal by a party who has received or 
paid funds, or received or trans- 
ferred property, under an order ina 
family law matter; nor does it ap- 
ply to an appeal from a nonfinal or- 
der of taking in a condemnation pro- 
ceeding.'” 

A party does not have to post a 
bond to appeal a money judgment.'* 
However, if a party has posted a 
bond or obtained a stay and then 
pays the judgment, the party loses 
its ability to appeal. 

Frank Silvestri Investments, Inc. v. 
Sullivan, 486 So. 2d 20 (Fla. 5th 
DCA 1986), involved an appeal from 
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a mortgage foreclosure. After the 
trial court entered final judgment 
for the mortgagee, the court granted 
appellant’s motion and stayed fur- 
ther activity pertaining to the sale 
or enforcement of the collection of 
the judgment. The appellee moved 
to dismiss in the appellate court on 
the ground the appellants had vol- 
untarily complied with the judg- 
ment from which the appeal was 
taken, paid the judgment, de- 
manded satisfaction of the judg- 
ment, and the judgment had been 
satisfied. The appellants objected, 
claiming their payment was not vol- 
untary because they were required 
to make the payment to avoid inter- 
est accruing on the judgment and to 
obtain a satisfaction, as well as to 
clear the title to the property. 

The Fifth District examined case 
law focusing on whether the pay- 
ment was voluntary. Cases held that 
payment of a judgment after execu- 
tion and levy was not a voluntary 
payment so as to deprive the appel- 
lant of its appeal. In this case, where 
there was no threat of execution, the 
court dismissed the appeal. 

Florida Rule of Appellate Proce- 
dure 9.410 authorizes the court to 
impose sanctions for violations of 
the rules or the filing of a motion or 
brief that is frivolous or in bad faith. 
Such sanctions can include dismiss- 
ing the party’s appeal.'? Where an 
appellant is in contempt of a trial 
court order, the appellate court may 
dismiss the appeal after providing 
a grace period for compliance.” 

Counsel need to consider steps 
they should take to ensure that a 


client wishing to appeal has the 
standing to do so. Parties need to be 
aware of when they should appeal, 
and the dangers of not participat- 
ing in an appeal. They also need to 
exercise caution so as not to lose 
their right to appeal. O 
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Florida Dep't of Transp., 668 So. 2d 1039 
(Fla. 8d D.C.A. 1996). 

® Kennedy v. Tiki Inv. Co., 471 So. 2d 
568 (Fla. 1st D.C.A. 1985); Phillips v. 
Hoy, 660 So. 2d 1170 (Fla. 4th D.C.A. 
1995). 

10 Rule 9.020(g) similarly defines peti- 
tioners and respondents for Rule 9.100 
or Rule 9.120 proceedings. 

1 Baum v. Heiman, 528 So. 2d 63 (Fla. 
3d D.C.A. 1988), recited the general rule 


that “one who surrenders property un- 
der an erroneous judgment is entitled 
to be restored to all that he has lost in 
the event of a reversal of the judgment.” 
The court then stated, “[S]uch restitu- 
tion is appropriate against the party who 
prevailed under the erroneous judgment 
or decree, not third parties, as is Baum.” 

See Aetna Ins. Co. v. Borrell-Bigby 
Elec. Co., Inc., 541 So. 2d 139 (Fla. 2d 
D.C.A. 1989). 

'8 McArthur Dairy, Inc. v. Original 
Kielbs, Inc., 481 So. 2d 535 (Fla. 3d 
D.C.A. 1986). 

4 TD. Holding Corp. v. Weinkle, 567 So. 
2d 1074 (Fla. 3d D.C.A. 1990). For an- 
other example of the consequences of not 
appealing in a tort context, see Hegger 
v. Green, 646 F.2d 22 (2d Cir. 1981). 

15 See, e.g., Dance v. Tatum, 629 So. 2d 
127 (Fla. 1993); Hunt v. First Nat. Bank 
of Tampa, 381 So. 2d 1194 (Fla. 2d D.C.A. 
1980). 

16 Fa. R. App. P. 9.600(c). 

17 Niles v. County of Volusia, 405 So. 2d 
1046 (Fla. 5th D.C.A. 1981), review de- 
nied, 412 So. 2d 471 (Fla. 1982), citing 
to Niles, Barnett Bank of Martin County, 
N.A. v. RGA Dev. Co., 606 So. 2d 1258 
(Fla. 4th D.C.A. 1992), holds the doctrine 
of acceptance of benefits applies only to 
final adjudications on the merits. In 
eminent domain proceedings, the con- 
demning authority frequently deposits 
in the registry of the court a sum equal 
to its “good faith” estimate of value of 
the property to be taken and requests a 
“quick taking” under FLA. Start. ch. 74. 
The acceptance of benefits rule does not 
preclude a property owner who with- 
draws such sums from taking a nonfinal 
appeal pursuant to Rule 9.130(C)(ii) 
from the order that determines the 
petitioner’s right to immediate posses- 
sion of the property being condemned. 

18 E.g., Campbell v. Jones, 648 So. 2d 
208 (Fla. 3d D.C.A. 1994). By not post- 
ing a bond, the judgment debtor risks 
execution of the judgment pending the 
appeal. 

19 In re Order as to Sanctions, 495 So. 
2d 187 (Fla. 2d D.C.A. 1986). 

20 Davidson v. District Court of Appeal, 
Fourth Dist., 501 So. 2d 603 (Fla. 1987); 
Gazil v. Gazil, 343 So. 2d 595 (Fla. 1977). 
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Business Law 


Will Lenders Be Prepared for a Possible 


Downturn in the Real Estate Market? 


e have certainly 
been enjoying a 
strong real estate 
market for the past 
several years. Many economists, 
however, believe that real estate 
markets run in 10-year cycles. Even 
though interest rates are at record 
low levels, and the Dow Jones In- 
dustrial Average recently surged to 
a record high, history suggests that 
we could be approaching the end of 
a good real estate cycle in the near 
future. Accordingly, prudent real 
estate lenders should start analyz- 
ing their existing real estate port- 
folios to prepare for a possible 
downturn in the market. This ar- 
ticle discusses some simple steps 
that real estate lenders can take 
now to help avoid some of the prob- 
lems that many lenders encoun- 
tered when the real estate market 
collapsed in the early 1990s. 


Ensure That You Have 
Complete Documentation 
Lenders should make sure that 
they have a complete set of origi- 
nal loan documents, title docu- 
ments, and similar instruments for 
all of their real estate transactions. 
While there is a strong likelihood 
that a lender will have a complete 
set of fully executed loan documents 
at closing, it is possible that a lender 
may misplace or fail to receive per- 
tinent documents after closing. For 
example, loan documents may in- 
advertently get lost when a lender 
relocates to new office space, when 
two lenders merge with one another, 
or when one lender assigns its loan 
documents to another lender. Other 
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Although preventive 
measures may be 
time consuming and 
somewhat costly, 
they could help 
lenders save time 
and money if and 
when this good cycle 
comes to an end. 


times, a lender may allow a bor- 
rower or third party to execute a 
loan document post-closing (e.g., a 
subordination, nondisturbance, and 
attornment agreement), but ulti- 
mately may fail to receive that 
document from the borrower or 
third party. Moreover, title agents 
or title companies may fail to de- 
liver the mortgagee’s title insurance 
policy to the lender in a timely man- 
ner. Obviously, missing documents 
can be problematic if and when the 
lender seeks to enforce its rights 
and remedies in the event of a de- 
fault by the borrower. Many work- 
out lawyers discovered this in the 
early 1990s when they were asked 
to resolve troubled loan transac- 
tions, but did not have complete 
files to review. A missing note could 
be particularly harmful to a real 


estate lender since, as a general 
rule, the lender will be required to 
produce the original note in a fore- 
closure action or incur the expense 
over litigating lost note issues. If a 
lender discovers that a pertinent 
document is missing or was not 
properly executed, now is the time 
to consider having the borrower 
deliver or reexecute it. A lender 
should, however, be careful when 
asking a borrower to reexecute a 
promissory note since there could 
be adverse tax consequences in 
some states if the proper steps are 
not followed. 


Perform Title Updates 

It is not uncommon for a bor- 
rower, after the closing of a loan, to 
grant an interest in the mortgaged 
property to a third party or permit 
an encumbrance to be placed upon 
the mortgaged property, without 
realizing that it is obligated to no- 
tify or obtain the consent of the 
lender under the loan documents. 
Thus, lenders should consider per- 
forming a title update on all of their 
title insurance policies. Alterna- 
tively, a lender may only want to do 
a title update on its larger title poli- 
cies. If a title update reveals an 
unacceptable encumbrance on the 
mortgaged property (e.g., a subor- 
dinate mortgage, a construction 
lien, or a judgment), the lender will 
be in a position to demand that the 
borrower remove or modify the en- 
cumbrance in a manner acceptable 
to the lender. It may be too late to 
deal with a title problem if the 
lender first learns of it when per- 
forming a foreclosure search. Fur- 
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JUNE 23-27, 1999 - BOCA R 


T =SORT -~BOCARATON, FLORIDA | 
ATON RESORT & CLUB 


Meet Skilesand Hend 
comedians extraordi 
who parody the 40's in the) 
own inimitable style. 
Go back in time to the 
tune of laughter. 


One of the hottest party bands around! 
Swing standards with just the right amount 
of contemporary swing feel. 


Forties’ style 
clothes 


most memorable music trom the 1940's. 
from Moonlight Sérenade anc in The 


Mood to Let's Dance and Sing, Sing, 
Sing to the Boogie Woogie Bugle Boy— 
all the favorite hits are here. 


| 
of nNoStaigia — relive some of the 


Tey dig into the headlines of the day, 
every day, to bring a special brand of 
satirical humor — for Democrats, Repub- 
licans, Independents, and others, and 
those who aren’t sure what they are — 
you'll have a review of the year in Wash- 
ington, some of which has occurred in the 
previous 60 minutes prior to showtime. 
Some things are worth repeating, so 
there might be some historical knowl- 
edge imparted. 


Akerman, Senterfitt & Eidson, P.A. 
Baker & Hostetler LLP 
Bedell Dittmar DeVault Pillans & Coxe, P.A. 
Paul A. Bernardini, P.A. 
Broad and Cassel 
Brown, Terrell, Hogan, Ellis, McClamma 
& Yegelwel, P.A. 
Carlton Fields 
Coker, Myers, Schickel, Sorenson, 
& Higginbotham, P.A. 
Dean, Ringers, Morgan & Lawton, P.A. 
Deutsch & Blumberg, P.A. 
Foley & Lardner 
Fowler, White, Gillen, Boggs, Villareal 
& Banker, P.A. 
Frost, O’Toole & Saunders, P.A. 
Gentry, Phillips and Hodack, P.A. 


7999 Judicial - Surcheon 


Greenberg Traurig 
Holland & Knight LLP 
Kenny Nachwalter Seymour Arnold Critchlow 
& Spector, P.A. 
Kirkpatrick & Lockhart, LLP 
Kozyak Tropin & Throckmorton, P.A. 
Maher, Gibson and Guiley 
Peterson & Myers, P.A. 
Richman Greer Weil Brumbaugh Mirabito 
& Christensen, P.A. 
Ruden McClosky Smith Schuster & Russell, P.A. 
Russo, Wells & Associates, P.A. 
Searcy Denney Scarola Barnhart & Shipley, P.A. 
Smith Hulsey & Busey 
Stewart Tilghman Fox & Bianchi, P.A. 
Stroock & Stroock & Lavan LLP 
Zuckerman, Spaeder, Taylor & Evans, LLP 
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me to the Annual Me 


Don’t Miss the 50th Anniversary Celebration! 


This is a special year for The Florida Bar. It’s our 5Oth Anniversary and our 50th Annual Meeting. We 
have over 150 Bar members who are celebrating their 50th year. We look forward to honoring them 
during the 50-Year Member luncheon, sponsored by the Young Lawyers Division. 

The Capitol Steps joins us for the Judicial Luncheon on Thursday—they certainly have plenty of 
material for our entertainment. For our 50th Anniversary celebration, Friday night offers a USO-style 
show complete with big bands. It will be a memorable event as we journey forward through the 1940’s, 
50’s, 60’s—all the way to the 90’s. If you wish, wear your 40’s attire and you will fit right in for this 
event. Ladies, the cocktail attire of the 40’s would add elegance to an already great evening. 

The Annual Meeting Committee is sponsoring a number of seminars: a Trial Practice seminar by 
James McElhaney of Case Western Reserve University School of Law and special seminars on privi- 
leges. The Business Law Section is presenting Internet Research for Corporate Lawyers, and there are 

seminars on Federal Practice, Ethics, Environmental and Land Use, Health Law Update, Y2K Legal Risk Management, Profes- 
sionalism and several others. 
Don’t miss this meeting. Fran and I look forward to seeing and celebrating with you. 


Howard C. Coker, President 
The Florida Bar 


You're invited to celebrate 50 years of The Florida Bar at the 1999 Florida Bar Annual Meeting at 
the Boca Raton Resort & Club. When you see the new meeting facilities at the resort, you will know 
why we selected it for the 50th anniversary. Not only is it a beautiful hotel on the Intercoastal with a 
beachside resort as well, but also it has a new world class meeting facility carefully designed to coor- 
dinate with the original, historic Mizner architecture. Golf, tennis, croquet, and beach amenities are all 
on site. You will find the resort to be unique and an interesting adventure in and of itself. 

To complement such a great resort we are planning a great meeting. We have interesting seminars, 
fun entertainment and a host of other activities for your pleasure. You should be able to attend the 
meeting and participate in seminars that you cannot get elsewhere, and to that end, we are bringing 
Professor James McElhaney of Case Western Reserve University School of Law and author of 
McElhaney’s Trial Notebook, for a seminar on Saturday. We also are presenting a series of seminars 
sponsored by Florida law schools to showcase the best the schools have to offer. We want you to see old 
friends, make new friends, have a good time and earn CLE credit, too. 

For entertainment we have a variety of events, not the least of which is the 50th Anniversary Celebration Dinner/Dance, 
which will feature a USO-style big band show on Friday night in honor of the 50th Anniversary. Break out those zoot suits and 
get ready to dance. Cutting edge or nostalgic, I don’t know, but I bet someone there will be willing to debate the point. Also, 
back by popular demand: The Capitol Steps, as if they have anything to parody this year. We might even throw in a roast one 
night for good measure; you probably ought to attend just to defend yourself. If | were Howard, I would be concerned. 

There are activities planned too, such as the Legal Runaround, a golf tournament, a tennis tournament and a fishing tourna- 
ment. Plenty to see and do and I haven’t even talked about all of the fine restaurants and other attractions of the Boca Raton 
area. 

This 50-year celebration will not be complete without you. 


Chris Lombardo, Chair 
1999 Annual Meeting Committee 
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Luncheons 


Wednesday 


Family Law Section 
Wednesday, 12:00 p.m. — 1:30 p.m. 


featuring 
Chief Justice Major B. Harding 


Chief Justice Major B. Harding was ap- 
pointed by Governor Lawton Chiles on 
January 22, 1991, and was retained for 
additional terms in 1993 and 1998. He be- 
gan his tenure on the bench in Florida with 
his 1968 appointment as a Duval County 
juvenile court judge. 


1999 Judicial Luncheon 
Honoring Florida’s Judiciary 


_ Thursday, 12:30 p.m. — 2:00 p.m. 


featuring 
| Chief Justice Major B. Harding 


_ Chief Justice Harding will keynote the luncheon with his State of 


In December 1970 he was appointed to | 


the circuit bench in the Fourth Judicial | 


Circuit. At the time of his appointment to 


the Supreme Court, he was the dean of the Florida Judicial Col- 
lege and Chair-elect of the Florida Conference of Circuit Judges. 
In 1996, Justice Harding was appointed Chair of the Florida Court 
Education Council. He received a degree of Master of Laws in 
Judicial Process from the University of Virginia School of Law 
in 1995. 


A great supporter of The Florida Bar 


Qa member of the Reed Elsevier plc group 


is providing transportation during the Bar’s 
meeting ... Early morning and 
mid-afternoon refreshments on Thursday 
and Friday ... Fishing Tournament ... 
Message Center ... and lanyards for 
name badges. 


the Judiciary message. Judges are our guests compliments of the 
law firm sponsors. 


and 


The Capitol Steps Musical 
Political Satire 


They dig into the headlines of the day, every day, to bring a 


| special brand of satirical humor—for Democrats, Republicans, 
_ Independents, other groups, and those who aren’t sure what they 
| are—you’ll have a review of the year in Washington, some of 


which has occurred in the previous 60 minutes prior to showtime. 
Some things are worth repeating, so there might be some histori- 


cal knowledge imparted. 


Scenic Cruise 


_ Thursday, 9:00 - 11:00 a.m. 
_ Boca Raton Marina 


- Come aboard the Palm Breeze, a55' state-of-the-art catamaran; 


the largest and fastest sailing vessel in South Florida. 


Sailing on the Palm Breeze Catamaran Yacht is an experience to 


| remember. You will enjoy a scenic intracoastal waterway sail 


and view the estate mansions in Boca Raton, then sail out into 


_ the great blue Atlantic Ocean and see the wonderful marine life. 
| The catamaran holds a limited number of people so register early. 


Discussion with the Court 
| presented by the Appellate Practice and Advocacy Section 


Thursday, 4:00 p.m. — 5:30 p.m. 


Also on Thursday 
12:30 p.m. — 2:00 p.m. 


| 

_ Business Law Section Annual Awards Luncheon 
with special guest speaker 
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Eider Law Section 
Friday, 12:30 p.m. — 2:00 p.m. 


featuring 
Gema G. Hernandez 


| 


| 50-Year Members Luncheon 


| sponsored by the Young Lawyers Division 


Ms. Hernandez is the Secretary of the Florida Department of El- | 


der Affairs. Prior to that, she was a full professor in the School of 
Business and Entrepreneurship at Nova Southeastern, and a man- 
agement consultant to a number of agencies including Little Ha- 
vana Activities and Nutrition Centers, Lifeline Systems, Inc., 
Neighborly Senior Services, Inc., Detroit Area Agency on Ag- 


ing, Senior Services of Albany New York and Associated Marine | 


Institute. 


Public Interest Law Section 


Friday, 12:30 p.m. — 2:00 p.m. 


featuring Ms. Rhea Chiles 


Friday, 12:30 p.m. — 2:00 p.m. 


featuring 
Chief Justice Major B. Harding 


Chief Justice Harding received his bach- 
elor of science and bachelor of laws de- 
grees from Wake Forest University, Win- 
ston-Salem, North Carolina, in 1957 and 
1959, respectively, and he attended the 
United States Army Infantry School and 
the United States Army Judge Advocate 
General School. He received an honorary 
doctor of laws degree from Stetson Uni- 
versity in 1991. He was admitted to the 


North Carolina Bar in 1959, to The Florida Bar in 1960, and is a 


member of the American Bar Association. 


Also on Friday 
12:30 p.m. — 2:00 p.m. 
Criminal Law Section 
Selig Goldin Memorial Luncheon 


Trial Lawyers Section 
Chester Bedell Memorial Luncheon 


to the 99 for ’99 sponsors 


who contributed greatly to the success of this 
50th Anniversary Celebration. 
Without them, many things would not have happened. 


Akerman, Senterfitt & Eidson, P.A. 
Baker & Hostetler LLP 
Bedell, Dittmar, DeVault, Pillans & Coxe, P.A. 
Blank Rome Comisky & McCauley LLP 
Carlton Fields 


Garwood, McKenna, McKenna & Wolf, P.A. 
Henderson, Franklin, Starnes & Holt, P.A. 
Hill ,Ward & Henderson, P.A. 
Holland & Knight 
Lytal, Reiter, Clark, Fountain & Williams 

McGuire Woods Battle & Boothe LLP 


Fowler, White, Gillen, Boggs, Villareal and Banker, P.A. 


Morgan, Carratt & O’Connor, P.A. 
Needle Gallagher Areces & Ellenberg, P.A. 
Quarles & Brady LLP 
Rice Rose & Snell 
Roetzel & Andress, P.A. 
Rosenthal & Weissman, P.A. 

Ruden McClosky Smith Schuster & Russell, P.A. 
Shackleford, Farrior, Stallings & Evans, P.A. 
Solomon & Benedict, P.A. 

Walton Lantaff Schroeder & Carson 
Woodward Pires & Lombardo, P.A. 
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Boca Life 
Boca Tots: Ages 3-5 Boca Bunch: Ages 6-11 


Activities are appropriately designed to meet the needs of the 
children. Safety and Fun are the primary focus of the themed 
daily programs. Upon registering your child into one of the daily 
programs, you are given a beeper. This beeper has a 60-mile ra- 
dius insuring the safety of your child. To register your child(ren), 
call 561/447-3832. 


Babysitting Services 
In-room babysitting reservations must be made in advance only 
through the Activities Department. Babysitters are CPR certified- 
and fully-screened employees of the Boca Raton Resort & Club. 
Twenty-four hours’ notice is required. There is a 3-hour mini- 


mum and a 24-hour cancellation policy. To make arrangements, 
call 561/447-3832. 


Friday Night 
Children’s Celebration 
7:00 p.m. — 12:00 a.m. 


Let your children have fun while you at- 
tend the 50th Anniversary Celebration! | 


Registration. ..Games... Arts & Crafts | 
. “April the Happy Camper” 
Movie/Snack Time 


A night when everyone will have fun! 
Event requires a minimum of 30 children. 


Will your key open the 
Treasure Chest? 


Your golden opportunity at the Bar’s Golden Anniver- 
sary Celebration!! Each Annual Meeting registrant re- 
ceives a key at time of registering at the Bar’s Regis- 
tration Desk. 


There are many winning keys — yours might be worth its weight in gold. Go to the 
Treasure Chest located in the exhibit hall — try your key and you could walk away 


a happy person! 


Docket/Special Events 


Fishing Tournament 
Wednesday, 8:00 a.m. — 12:00 noon 


sponsored by 


LEXIS:NEXIS 


QA membe er of the Reed Elsevier ple group 


Be a part of the first fishing tournament. Deep Sea Fishing 
Charters, Coast-Guard regulated for 6 passengers each, will 
fish in the Gulf Stream within 15-20 minutes of leaving the 
dock. Boats leave promptly at 8:00 a.m. Fish for sailfish, 
amberjack, barracuda, dolphin OR anything that gets on 
your line. Great wreck and reef fishing. And, take your proof 
home for the big one that didn’t get away, by making taxi- 
dermy arrangements through the Marina Office. If you’d 
rather eat it, the Resort’s chef will prepare and serve your 
fish to you at Chaunceys Court. 


Prizes: Most Fish Caught 
Largest (weight) Fish Caught 
Smallest (weight) Fish Caught 
Ugliest Fish Caught 


This is a catch/release tournament except for those you wish 
to eat, take to the taxidermist, or prove it’s the ugliest. Chil- 
dren ages 12-16 who are serious about fishing must be ac- 
companied by an adult. Limited number of spots, so don’t 
wait! 


silent Auction 
Wednesday, Thursday, Friday 


Great hotel packages 
and they go to the 
highest bidder! 


Bidding is open to all 


for one of the fantastic prizes! 


Don’t Miss Out on the Exhibitor Drawings 


One prize you could win is a complimentary Registration Fee in 2000. You’ ll 
receive a “Catch the Big One” game card at the Bar’s registration desk. Take the 
game card to each exhibitor and get the appropriate number stamp. When your worth. 
card is completed, place it in the gold tumbler in the exhibit area to be eligible 


meeting registrants. A 
portion of the bids closes 
each day. Don’t miss your chance to get 
hotel packages for a fraction of their 


Wednesday, 2:00 p.m. — Friday, 4:00 p.m. 
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Golf Tournament 


Saturday, 8:00 a.m. 


for the Twenty-First Year 
sponsored by 


Private course! The fairways are somewhat narrow and well bunkered. Originally opened in 1926, designed by 
William Flynn and Howard C. Toomey, it was redesigned by Robert Trent Jones in 1956, and finally by Gene Bates 
in 1997. It’s an exciting and target-oriented new layout. The Nicklaus/Flick Golf Instructional Programs are offered 
at the Resort, and the Dave Pelz Short Game School is located at the Country Club. Shotgun start. . . 18-hole team 
scramble ... entry fee includes greens fee, shared golf cart, refreshments, awards reception. 


John Rooks plans to be with us for this 50th Anniversary of the Bar, and reunion of golf tournament players. You will 


not want to miss this great time! 


Spikeless golf cleats are required and can be purchased at the Golf Club for $5. 


Twenty-First Annual 
Legal Runaround 
Thursday, 7:30 a.m. 


sponsored by 


Chicago Title 
/ Insurance Company 


New, beautiful scenery, fresh salty air, this will be one 
of the best runs yet! This 3.1 mile fun run is for the 
entire family. Tee-shirts, prizes and trophies — join 
the fun and begin the day right. 


Mixed Doubles Round Robin 
Tennis Tournament 


Saturday, 8:00 a.m. — 12:60 p.m. 
sponsored by 


CRARY*BUCHANAN 


CRARY, BUCHANAN, BOWDISH, BOVIE, ROBY, BERES, NEGRON & THOMAS 


Come join in the invigorating game of tennis at the 
Boca Raton Resort’s new state-of-the-art tennis courts. 
Located just west of the main entrance, on top of the 
parking garage, the facility features 18 clay courts uti- 
lizing the latest HydroGrid technology. Trophies and 
prizes will be awarded. 
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AVIS Convention Special 


Special rates for our meeting are available by 
calling AVIS at 800/331-1600, Code No. A421645 


Airline Travel 


Both Delta and USAirways are offering special rates which 
allow you a 5% discount off published fares within the con- 
tinental U.S. Ask about “zone fares” to compare with the 
regular published rates. 


You or your travel agent must call the appropriate number 
for Delta or USAir. 


A.DELTA AIR LINES 


Delta: File No. 128133A, Meeting Network, 800/ 
241-6760, weekdays 7:30 a.m. - 11:00 p.m. eastern time. 


= US AIRWAYS 


USAirways: Gold File No. 54650858, Meeting and Con- 
vention Reservation Office, 800/334-8644, 8:00 a.m. - 9:00 
p-m. eastern time. 


RALON 


transportation 


Airport rates for one-way trips to or from Boca Raton Resort & Club include meet & greet services in the 
baggage claim area; assistance with luggage; and nonstop service directly to the resort. Rates are based on 1-to- 
4 passengers, minibuses are based on 1-to-6 passenger minimum. 


Costs from Ft. Lauderdale or West Palm Beach Airports: Limousine 6 pax (1-4 pax) $72 — each additional 
passenger $18; Sedan (4 pax) $65; Van 10 pax (1-4 pax) $65 — each additional passenger $16.25; Mini-bus 20 


pax $99 (1-6 pax) — each additional passenger $16.50. 


Miami International Airport (includes airport fee): Limousine 6 pax (1-4 pax) $118 — each additional passenger 
$34; Sedan 4 pax $108.50; Van 10 pax (1-4 pax) $108.50 — each additional passenger $26.50; Mini-bus 20 pax 


(1-6 pax) $161.50 — each additional passenger $26.50. 


Reservation requests must be received 48 hours prior to arrival. Fax: 561/447-5836, Attention: Maura 
Murphy, Boca Raton Resort. For additional information, call 561/750-7800. 


Name Company 


Address 


Group: THE FLORIDA BAR, JUNE 23-27, 1999 


Please provide the following transportation: 
Arrival date/time 


Airline Flight No. 


Departure date/time 


Airport 


No. of Pax 


For drop off, note location of room: Cloister/Beach Club 


Type of vehicle 


For return reservations, call Ext. 3378 upon arrival at the hotel. 


We 
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The Florida Bar 
90th Annual Meeting 
June 23-27, 1999 


Return form directly to The Boca Raton Resort & Club, 501 East Camino Real, Boca Raton, FL 33432 or 
Fax to: 561-447-3557or 561/447-5065; Telephone reservations, 800/327-0101. CUTOFF DATE: May 22, 1999 


Arrival Date time (a.m./p.m.) | Departure Date time (a.m./p.m.) 
Check-in time is after 3 p.m.Check-out time is before noon 


Name 


Company and Address 


City State Zip Phone 


Rates are: European Plan — No additional charge for children under 16 in same room with parents. 
Third adult in any room is $30 per day. If children will attend, please indicate ages: 
# of rollaway beds needed Cribs . Adaily service charge of $10 covers parking, maids and bell 
staff gratuities. Every effort will be made to honor specific/special requests. 


Request Non-Smoking Room: YES NO Special requirements 


Please select from the following categories, plus 10% tax. 


Addison Villa Cloister Tower Beachclub Beachclub 


Court | Villaroom apartment moon room waterway oceanview 


Single occupancy $95 $125 $175 $130 $140 $150 $175 
Double occupancy $95 $125 $175 $130 $140 $150 $175 


Category 


Deposit required at time of reservation. Deposits applied to last confirmed night of reservation. Changes/cancella- 
tions must be received 48 hours prior to check in for reimbursement of deposit. Retain cancellation number. 


Check enclosed for deposit: Amount $ or Credit Card (Visa, MasterCard, American Express, Diners Club, 
Discover and Carte Blanche Accepted) 


Type No. 


Your Credit Card will be charged for one night’s deposit 


: 
| 
| 
> 
| | 
| 
| 
| 
| | 
| 
| | 
| | 
| | 
| | 
| | 
| 
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Wednesday 
WEB 101 


sponsored by the 1999 Annual Meeting Committee and 
presented by Nova Southeastern University 
Shepard Broad Law Center 


Wednesday, 12:30 p.m. — 5:30 p.m. 


Professionalism Conclave 


presented by the Supreme Court’s Commission on 
Professionalism and The Florida Bar’s 
Center for Professionalism 


— 5:30 p.m. 


This conclave will seek to invigorate the professionalism move- 


Wednesday, 1:30 p.m. 


_ ment from the ground up via statewide interaction of the Su- 
| preme Court, Bar leadership, Commission leadership, and local 


Seminar will be presented at the Nova Southeastern University | 


Lab. 


This seminar covers an introduction to the web; law office man- 
agement, intranet/internet; components of a web site, web pages; 


tools for web design: available HTML editors, examples of graph- | 
ics editors, file transfer protocol; components of a web page; site _ 
_ Featured Speaker 

' © Honorable William Hoeveler, Senior Judge—United States Dis- 


maintenance, and the Bar requirements. 


professionalism committees. 


Opening Remarks 
¢ Honorable Major B. Harding, Chief Justice—Florida Supreme 
Court 


View on Professionalism 
* Honorable Harry Lee Anstead, Justice—Florida Supreme Court, 
Chair—Commission on Professionalism 


trict Court, Southern District of Florida 


Maximum CLER: 5.00 Hours 6261 1 
5.00 General 
.50 Ethics 


Maximum CLER: 4.00 Hours 4841 R 
4.00 Professionalism 


Maximum CJE: 4.00 Hours 
4.00 hours applied for 


The Florida Bar 


appreciates 


|nsurance (orporation 


For providing the 
Registration Portfolios 


Thanks to 


RIDA L AWYER 


MUTUAL 


for sponsoring 
the reception and dinner 
for the Board of Governors and Past Presidents 


| 
| 
= | 
j 
| | 
| 
| 
| 
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sponsored and presented by Asset Accumulation Incorporated 


Asset 
Accumulation 


INCORPORATED 


Thursday, 8:30 a.m. — 11:30 a.m. 


8:30 a.m. — 9:00 a.m. 

Introduction to the VEBA Program 

a. Definitions 

b. Historical review of the creation of VEBAs 

c. Overview of applicable IRS rulings and regulations 

d. Overview of applicable Tax Court decisions and IRS memo- 
randums 

e. Review of business entities that can utilize a VEBA 

f. Design characteristics of a typical VEBA program 


9:00 a.m. — 9:20 a.m. 

Review of Legal Ramifications of the VEBAs 
a. Utilization of death benefits 

b. Utilization of severance benefits 

c. Utilization of post-retirement benefits 

d. Utilization of education benefits 

e. Utilization of long-term care benefits 


9:20 a.m. — 9:35 a.m. 
Break 


9:35 a.m. — 10:05 a.m. 

Analysis of a Model VEBA case 

a. Discussion of Model VEBA setup 

b. Discussion of cash value accumulation and modified endow- 
ment contracts 

c. Discussion of Model VEBA termination 

d. Tax treatment of termination of a VEBA 


e. Discussion of legal compliance issues involving setup of a 


VEBA 


10:05 a.m. — 10:35 a.m. 
Legal Authority Analysis 


a. Discussion of various legal authority in support of the viabil- 


ity of a VEBA program 


b. Discussion of the VEBAs integral role in estate planning, use | 


of irrevocable trusts and life insurance trusts 


10:35 a.m. — 10:45 a.m. 
Break 


10:45 a.m. — 10:55 a.m. 
Summary and Conclusion 


| 10:55 a.m. — 11:25 a.m. 


Question and Answer Session 

Allen F, Ross Ph.D. — Over 15 years of highly diverse, domes- 
tic and international experience in investments, finance, man- 
agement consulting, government and academia. Proven ex- 
pertise in business development, financial management inter- 
national economics and university teaching. 

¢ Allen F. Ross, Ross & Associates, who will be available at 
conclusion for individual discussion. 


Maximum CLER 3.00 Hours 4839 R 
3.00 General 


sponsored by the 1999 Annual Meeting Committee and 
presented by the University of Florida Levin College of Law 


Thursday, 8:30 a.m. — 10:30 a.m. 


8:30 a.m. - 9:45 a.m. 

Introduction 

¢ Rick Matasar, Dean, University of Florida College of Law 
Constitutional Revision 

¢ Professor Jon Mills 
Professionalism 

¢ Professor Amy Mashburn 
Alternative Dispute Resolution 

¢ Professor Bob Moberly 
Intellectual Property 

¢ Professor Thomas F. Cotter 
Technology for Lawyers 

¢ Professor Andrew Z. Adkins, III 


9:45 a.m. — 10:30 a.m. 

Panel Discussion/Questions and Answers 

Andy Adkins is the Director of the University’s Legal Technol- 
ogy Institute. Professors Mills, Mashburn, Moberly, and Cotter 
are Professors of Law and teach at the Institute. 


Maximum CLER 2.00 Hours 4842 R 
2.00 General 
.50 Professionalism 


new 


Rar’ 
ine Dar S 


website at www.FLABAR.org 


« treat. 3 
‘ 

| 

| 

| 

| 

| 

| 
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sponsored by the 1999 Annual Meeting Committee and 
presented by the Florida State University College of Law 


Thursday, 8:30 a.m. — 11:30 a.m. 


8:30 a.m. 8:40a.m. Opening Remarks 
¢ Matthew J. Comisky, Blank Rome Comisky & McCauley LLP 
— Philadelphia, PA 


8:40 a.m. — 9:20 a.m. 

An Academic Perspective on Professionalism 

This discussion covers three related problems with the current 
professionalism movement—a troubled trinity, if you will. It will 
show that (a) the movement seriously overstates the role of law- 
yerly candor, particularly in its categorical condemnation of de- 
ception; (b) the movement badly distorts the nature of civility, 
principally by curtailing the expression of moral outrage and (c) 
the speaker makes a case by comparing the position taken by 
The Florida Bar’s formal statements on professionalism, particu- 
larly its Ideals and Goals of Professionalism and its Guidelines 
for Professional Conduct, with traditional stories of moral he- 
roes, lawyerly and lay, historical and fictional. 

¢ Professor Rob Atkinson 


9:20 a.m. — 9:30 a.m. 
Questions and Discussion 


9:30 a.m. — 9:40 a.m. 
Break 


9:40 a.m. — 10:20 a.m. 

Current Issues in Professional Responsibility 

As the American Bar Association proceeds with its Ethics 2000 
Project and the American Law Institute finishes its Restatement 
of Laws Governing Lawyers, a number of issues in legal ethics 
continue to remain unresolved or reflect continuing division 
within the profession. Prime examples are confidentiality and the 
future crime/future harm exception, conflict of interest, particu- 
larly “screening” of mobile lawyers and “positional” conflicts. 
Increasing insurance company control over defense counsel re- 
tained to represent policyholders in litigation has opened up a 
new area of serious concern. Are insurance counsel guidelines 


and billing audits a serious threat to professional judgment or | 


simply a step toward greater efficiency? 
* Professor Jeff Stempel 


10:20 a.m. — 10:30 a.m. 
Questions and Discussion 


10:30 a.m. — 10:40 a.m. 
Break 


10:40 a.m. — 11:20 a.m. 

Recent Developments in Employment Discrimination Law 

The focus of this segment is the most recent developments in the 
law of the workplace, focusing on federal civil rights law in em- 
ployment. The discussion covers court trends and scholarly theory 
in sexual harassment, disability law and affirmative action. 

¢ Professor Ann McGinley 


11:20 a.m. — 11:30 a.m. 
Questions and Discussion 


Maximum CLER 3.00 Hours 4841 R 
3.00 General 
2.00 Professionalism 


presented by The Florida Bar Journal and 
News Editorial Board 


Thursday, 2:30 p.m. — 5:30 p.m. 


Introduction 
¢ Richard E. Fee, Ganther & Fee, P.A. — Tampa, Program Chair 


2:45 p.m. — 3:15 p.m. 

Professionalism and Effectiveness in Writings to the Court 

¢ Honorable Jeffrey E. Streitfeld, Seventeenth Judicial Circuit 
Judge 


3:15 p.m. — 3:45 p.m. 
Ethics and Professionalism in Correspondence to Nonattorneys 
¢ James W. Martin, James W. Martin, P.A.— St. Petersburg 


3:45 p.m. — 4:00 p.m. 

Break 

4:00 p.m. — 4:30 p.m. 

A View from the Bench-Ethics in Appellate Issues 

¢ Honorable Peggy A. Quince, Justice — Florida Supreme Court 
4:30 p.m. - 5:30 p.m. 

Panel Discussion on Writing with Professionalism 

Mr. Fee Moderator 

* Justice Quince, Judge Streitfeld, Mr. Martin — Panelists 


Maximum CLER 3.00 Hours 4846 R 
3.00 General 
3.00 Ethics 


For information on FAWL’s 
luncheon and board meeting, 
contact Carolyn Pardue at 850/ 
561-6336. 
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_ Thursday, continued 


presented by the Computer Law Committee 
Thursday, 2:30 p.m. — 5:00 p.m. 


2:30 p.m. — 3:15 p.m. 
Advising Your Clients on Business and Compliance Issues 
¢ Andrew C. Greenberg, Esquire 


3:15 p.m. — 4:00 p.m. 
Advising Your Clients on Liability Issues — Y2K Liability Audits 
* Clyde H. Wilson, Jr., Esquire 


4:00 p.m. - 4:15 p.m. 
Break 


4:15 p.m. — 5:00 p.m. 
Preparing Your Law Firm for Y2K 
¢ Stephen E. Krulin, Esquire 


Maximum CLER 2.50 Hours 4832R 
2.50 General 


Cp 


presented by the Standing Committee on Professionalism 
Thursday, 2:30 p.m. — 5:00 p.m. 


Using a unique, interactive approach, this seminar on profession- 
alism offers a lively method of discussion on issues which affect 
daily legal practice. After viewing a video depicting a hypotheti- 
cal dilemma, the audience will be asked to decide what profes- 
sional conduct would be appropriate. Since there are no easy so- 
lutions, a spirited debate follows. A facilitator will keep the dis- 
cussion on track, and encourage audience participation. 


Moderator 
¢ Paul Remillard, Director — Center for Professionalism and 
Ethics School 


Panelists 

¢ Honorable Barbara Pariente, Justice — Florida Supreme Court 

¢ Honorable William Hoeveler, Senior Judge — U.S. District 
Court, Southern District of Florida 

¢ Wilhelmina Tribble, Member — Supreme Court’s Commission 
on Professionalism 

Don Horn, Attorney — Eleventh Judicial Circuit 


Maximum CLER 3.50 Hours 4847 R 
3.50 Professionalism 
3.50 General 


Vianagement Success 


sponsored and presented by Hildebrandt 


Hildebrandt 


Thursday, 2:30 p.m. — 5:30 p.m. 


2:30 p.m. — 2:50 p.m. 

Legal Profession Trends; Market Predictions; Building Blocks 
for the Successful Law Firm; What is Practice Management, and 
Effective Practice Groups 


2:50 p.m. — 3:20 p.m. 
Practice Group Management Plans, Challenges to Being a Prac- 
tice Manager, and Attributes of Successful Practice Groups 


3:20 p.m. — 3:35 p.m. 
Break 


3:35 p.m. — 4:20 p.m. 

Obstacles to Implementing a Practice Management Effort; In- 
vesting Non-Billable Time to the Practice Management Effort; 
Effective Practice Group Meetings, and Evaluating the Effective- 
ness of your Practice Group 


4:20 p.m. — 4:35 p.m. 
Break 


4:35 p.m. — 5:05 p.m. 
Impact of Practice Management on Profitability; The Effect on 
Practice Management and Profitability of Sound Billing Prac- 
tices; Sound Collection Practices; Sound Intake Practices; Im- 
pact of Investment Time (Non-Billable Hours Devoted to Prac- 
tice Management); Effectively Using Feedback from Clients 


5:05 p.m. — 5:30 p.m. 
Question and Answer/Discussion 


About the Speakers: 

¢ Judith D. Equels brings more than 20 years of experience in 
the legal profession to her consulting work at Hildebrandt. 
She provides assistance to law firms of all sizes in all aspects 
of management and administration. Ms. Equels is based in 
Hildebrandt’s Florida office. 


¢ Kelly A. Fox has more than seven years of experience in ad- 
dressing a broad range of law firm and corporate law depart- 
ment strategic and management issues. She manages and con- 
sults on major projects for Hildebrandt’s Corporate Law De- 
partment Practice Group. She also is a major contributor to 
many of the firm’s large firm strategic planning assignments. 
Ms. Fox is based in Hildebrandt’s Florida office. 


Maximum CLER 3.00 Hours 4838 R 
3.00 General 
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Florida Law Update 
presented by the General Practice, Solo & Small Firm Section 
Thursday, 8:25 a.m. - 3:40 p.m. 


8:25 a.m. — 8:30 a.m. 
Opening Remarks 
¢ George O. Wilson, III - Tampa 


8:30 a.m. — 9:20 a.m. 
Ethics and Professionalism 


9:20 a.m. — 10:05 a.m. 
Family Law 


10:05 a.m. — 10:20 a.m. 
Break 


10:20 a.m. — 11:20 a.m. 
Criminal Law 


11:20 a.m. — 12:00 p.m. 
Real Estate Law 

12:00 p.m. — 2:00 p.m. 
Lunch (on your own) 
2:00 p.m. — 2:50 p.m. 
Employment Law 


2:50 p.m. — 3:40 p.m. 
Estate/Probate/Tax Law 


Maximum 6.00 CLER Hours 4607 R 
6.00 General 
1.00 Ethics 


Short on Time’??? 


Don’t want to stand in line 


at the restaurant 


Sandwich buffet available 
in the hibitio1 hall on 


1 
Thursday and Frid 
11:30 a.m. 


presented by the 1999 Annual Meeting Committee 
Thursday, 2:30 p.m. — 5:30 p.m. 


| 2:30 p.m. — 4:30 p.m. 
| This seminar explores the attorney/client privilege, the status of 


the government attorney/client privilege, and the question of 
“Does It Pertain to the Government?” in relation to the legal skir- 


_ mishing that took place between the Clinton Administration and 


the Office of the Independent Counsel. 


— 4:30 p.m. — 5:30 p.m. 
_ Panel Discussion/Question and Answer 


Speakers: 


_ © James Hamilton, Swiller Berlin Sheriff Friedman, LLP — 


Washington, D.C. 


e Ian M. Comisky, Blank Rome Comisky & McCauley LLP — 


Philadelphia, PA 


_ © Honorable Rosemary Barkett (invited), U.S. Court of Appeals 


for the Eleventh Judicial Circuit — Miami, FL 


| Panel Moderator 
_ © Professor Amy Mashburn, University of Florida Levin Col- 


lege of Law 


_ About the speakers: 

_ James Hamilton’s practice principally involves civil and crimi- 
_ nal litigation, congressional and other investigations, ethics ad- 
| vice, and trade association representation. From April 1973 to 
_ September 1974, he was Assistant Chief Counsel to the Senate 
| Select Committee on Presidential Campaign Activities, in charge 
_ of Watergate break in and cover up, and was the committee’s 
_ major litigator, including suits against President Nixon, and the 
_ Watergate Special Prosecutor. 


| Ian Comisky, for the past 17 years, has concentrated his practice 
_ in the areas of white collar criminal defense, tax litigation and 
| complex commercial litigation. He has been retained by finan- 
_ cial institutions and individuals in cases involving money laun- 
| dering and asset forfeiture issues, and has conducted compliance 
_ seminars for financial institutions on money laundering and re- 


lated compliance issues. 


Maximum CLER 3.00 Hours 4843 R 
3.00 General 
2.00 Ethics 
1.00 Professionalism 


Join us for Early Morning and Afternoon 


Refreshments 


sponsored by 


LEXIS 


LAW PUBLISHING 


Thursday and Friday in the Exhibition Area 


Seminars 
‘Thursday, continued | Privileges Seminar | 
| 
| 
| 
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Thursday, continued 


presented by the Environmental and Land Use Law Section 
Thursday, 8:15 a.m. — 5:30 p.m. 
Overcoming Impediments to Urban Renewal 


8:15 a.m. — 8:30 a.m. 
Introduction 
¢ Michelle Williams, Lewis, Longman & Walker 


8:30 a.m. — 9:10 a.m. 

Infill Solutions to Greenfield Development 

¢ Stanley B. Price, Partner - Bilzin, Sumberg, Dunn Price & 
Axelrod 


9:10 a.m. — 9:45 a.m. 
Removing the Obstacles to Sustainable Communities 
¢ G. Steven Pfeiffer, Attorney - David Theriaque, P.A. 


9:45 a.m. — 10:30 a.m. 

Legislative and Regulatory Developments Affecting Urban Land 
Use Recycling 

¢ David Ashton, Attorney — Morgan Lewis & Bockius, LLP 


10:30 a.m. — 10:45 a.m. Break 
Tools to Jump-Start Urban Redevelopment 


10:45 a.m. - 11:20 a.m. 

Federal and State Empowerment and Enterprise Zones 

¢ Ari Lynn Turner, Deputy Chief of Staff and General Counsel 
— Office of Mayor Alex Penelas, Miami-Dade County 


11:20 a.m. — 11:55 a.m. 

Securing an EPA Brownfields Redevelopment Grant 

¢ Mark Buchbinder, Community Builder - Department of Hous- 
ing & Urban Development 


11:55 a.m. — 12:30 p.m. 

Redevelopment of Economic and Financial Incentives Across the 
Country: What Works, What Doesn’t? 

¢ Julian Perez, Principal - ADA Engineering, Inc. 


12:30 p.m. — 2:00 p.m. Lunch (on your own) 


Investigating and Shifting Contamination Costs Associated with 
Property Transactions 


2:00 p.m. — 2:30 p.m. 

Risks of Contamination Liability Under Federal, State and Local 

Law 

¢ Terry L. Zinn, Senior Attorney - District 2, Florida Depart- 
ment of Transportation 


2:35 p.m. — 3:10 p.m. 

Environmental Due Diligence - Practical Steps to Evaluate Prop- 

erty Conditions 

* Robert Cooper, Manager - Boca Raton Waste Management 
Group, Dames & Moore 


3:10 p.m. — 3:45 p.m. 

Options for Dealing with the Risks and Costs of Contamination 

* John J. McNally, Partner - Coll Davidson Smith Salter & 
Barkett 


3:45 p.m. — 4:00 p.m. Break 
Forum on Redevelopment of Urban Areas 


4:00 p.m. — 5:30 p.m. 

Panel Discussion: Redevelopment Challenges Along the 
Miami River 
Clearwater Revival: The Challenge of Urban 
Renewal in Central Florida 
Urban Redevelopment of the Port of 
Jacksonville Area 


Panel Members: 

¢ Robert L. Parks, Chair — Miami River Commission, Partner - 
Haggard, Parks & Stone 

¢ Leslie Dougall-Sides, Assistant City Attorney — City of 
Clearwater 

Michael Edgar, Principal Scientist - Camp, Dresser & Mckee 


Maximum CLER 8.50 Hours 4626 R 
8.50 General 


Maximum Certification 8.50 Hours 
4.00 Appellate Practice 

8.50 City, County, Local Government 
4.00 Civil Trial 

6.50 Real Estate 


A special year for the 


All Member Reception 


Don’t Miss It! 


sponsored by 


Thursday, 5:30 p.m. - 6:30 p.m. 


Fak 
Je 
& 
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frends in Risk Management and 


ratient 


presented by the Health Law Section 
Friday, 9:00 a.m. — 12:00 p.m. 


9:00 a.m. — 9:05 a.m. 
Opening Remarks 
¢ John D. Buchanan, Jr. — Tallahassee 


9:05 a.m. — 9:45 a.m. 
Patient Rights 


9:45 a.m. — 10:25 a.m. 

Risk Management Reporting in Florida: Reports to the State and 
the Joint Commission 

¢ Lewis Fishman — Miami 


10:25 a.m. — 11:05 a.m. 

New Challenges for Health Care Risk Managers & Opportuni- 
ties for Partnerships with Health Care Attorneys 

¢ Professor Barbara Youngberg — Oak Brook, IL 


11:05 a.m. — 11:15 a.m. 
Break 


11:15 a.m. — 11:55 a.m. 
Residents’ Rights Under Chapter 400 
¢ Lawrence Mankoff — Miami 


11:55 a.m. — 12:35 p.m. 
Nursing Home Litigation 
James Wilkes Tampa 


Maximum CLER: 4.00 Hours 4850 R 


Legal Services Plans: Fundamentals, 
Practic e and ¢ Ipportunities 
presented by the Prepaid Legal Services Committee and 
Florida Lawyers’ Legal Insurance Corporation 


Friday, 8:30 a.m. — 12:00 p.m. 


8:30 a.m. — 9:00 a.m. 
Welcome & General Introduction to Legal Services Plans 


9:00 a.m. — 9:30 a.m. 

Rules and Regulations Governing Legal Services Plans: Chapter 
9, Rules Regulating The Florida Bar; Chapter 642, Florida 
Statutes 

¢ John Schaefer — St. Petersburg 


9:30 a.m. — 10:10 a.m. 

Opportunities for the Private Practitioner: Building a Practice, 
What to Expect from Legal Services Plans and How Attorneys 
Benefit 

¢ David B. Stearns — Boca Raton 


10:10 a.m. — 10:20 a.m. 
Break 


10:20 a.m. — 11:00 a.m. 

Managing a Practice for Volume and Quality: Practical Consid- 
eration, Utilizing Practice Area Systems, Technology Issues 

¢ Christopher N. Giuliana — Clearwater 


11:00 a.m. — 11:50 a.m. 

Ethical Considerations for Attorneys Working with Legal Ser- 
vices Plans: Rule 9-3.1, Marketing and Administrative Issues, 
Solicitation 

¢ Daniel F. Mantzaris — Orlando 


11:50 a.m. 12:00 p.m. 


Closing Remarks 


for sponsoring 
the Judicial Reception 


4.00 General 
Maximum Certification: 3.00 Hours Maximum CLER: 4.00 Hours 4825 R 

2.00 Appellate Practice 4.00 General 

2.00 Civil Trial 1.00 Ethics 

3.00 Health Law 

Thanks to 
Florida Association for _ 
Women Lawyers 


for providing a trip for two anywhere in the 
Continental USA, drawing at the 


General Assembly 


Friday, 10:00 a.m. — 12:00 p.m. 


¢ Seminars w 
| | ‘[ravel | 
Florida Association Fo n Lawyers | Pe 
| 
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presented by the Equal Opportunities in the 
Profession Committee 


Friday, 8:20 a.m. — 12:30 p.m. 


In 1989, the Florida Supreme Court created the Racial and Eth- 
nic Bias Study Commission “to determine whether race or 
ethnicity affects the dispensation of justice.” This program will 
review the progress made in removing some of the obstacles iden- 
tified by the study, as well as new legal challenges that pose ob- 
stacles to equality. 


8:20 a.m. — 8:30 a.m. 
Opening Remarks 


8:30 a.m. — 9:45 a.m. 
Status of Minorities and Women in the Legal Profession 


This seminar presents an update on the progress made since 1989 
by minorities and women in the legal profession and the thoughts 
of minority and women partners in majority law firms. It also 
focuses on the efforts of state government to hire and retain mi- 
norities and women and will provide a summary of the important 
cases on the legal obligations of law firms and current labor and 
unemployment practices in the State of Florida. 


Moderator 
¢ Lynn Solomon, Simmons and Clyne, P.A. — Port St. Lucie 
Panelists 
Abbey G. Hairston, Epstein, Becker & Green, P.C. — 
Washington, D.C. 
Kevin Hyde, Foley and Lardner, P.A. — Jacksonville 
Henry Latimer, Eckert, Seamans, Cherin & Mellot — 
Ft. Lauderdale 
Amy Rubin, Ruden, McCloskey, Smith, Shuster and 
Russell, P.A. — West Palm Beach 
Bruce Meeks, Office of the Attorney General — Tallahassee 


9:45 a.m. — 10:00 a.m. 
Break 


10:00 a.m. — 11:00 a.m. 
Challenges to Minority and Women Business Enterprise Programs 


Minority and Women Business Enterprise Programs have been 
challenged repeatedly since the United States Supreme Court is- 
sued its opinion in City of Richmond v. Croson. Two of the more 
recent challenges have occurred in Florida. Miami-Dade County 
and the Florida Department of Transportation have both had in- 
junctions entered against them prohibiting continued implemen- 
tation of their MBE/WBE programs. Panelists will discuss the 
recent challenges and what state and local governments must do 
to create and maintain MBE/WBE programs. 


Moderator 
¢ Tammy K. Fields, Palm Beach County Attorney’s Office — 
West Palm Beach 


Panelists 
Glenn Miller, South Florida Water Management District — West 
Palm Beach 
Frank Scruggs, Greenberg, Traurig, Hoffman, Lipoff, Rosen 
and Quentel, P.A. — Ft. Lauderdale 
Don Horn, Gallwey, Gillman, Curtis, Vento and Horn, P.A. — 
Miami 


11:00 a.m. — 12:30 p.m. 

A town hall meeting follows the morning panel discussions to 
give the audience and presenters an opportunity to discuss the 
issues raised in the panel discussions and other issues and chal- 
lenges faced by minorities and women in the legal profession. 


Maximum CLER: 4.50 Hours 4824 R 
4.50 General 


presented by the Professional Ethics Committee 
Friday, 8:30 a.m. — 11:30 a.m. 


This exciting seminar focuses on ethics and professionalism is- 
sues relating to attorneys’ fees in today’s law practice. 


A lineup of dynamic speakers will entertain and inform as they 
help the practicing lawyer avoid ethics and professionalism pit- 
falls that can arise in the day-to-day practice of law, including: 


¢ F Lee Bailey, well-known litigator representing clients such 
as O.J. Simpson, the Boston Strangler, and Patricia Hearst, 
frequent lecturer and writer, and sole practitioner in West Palm 
Beach 


John A. DeVault, former Florida Bar president and Board of 
Governors member, ABA delegate, and partner in the law firm 
of Bedell, Dittmar, DeVault, Pillans and Cox in Jacksonville 


Robert Montgomery, board certified in civil trial practice, 
member of the “Dream Team” representing the State of Florida 
in the tobacco litigation, and partner in the law firm of Mont- 
gomery and Larmoyeux in West Palm Beach 


Moderator 

* Don Beverly, former chair and senior member of the Profes- 
sional Ethics Committee, seminar coordinator, and partner in 
the civil trial firm of Beverly & Tittle, West Palm Beach 


Maximum CLER: 3.50 Hours 4845 R 
3.50 General 
3.50 Ethics 
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Friday, continued 


[Improve Your Quality of Life Without 
Leaving the Law: Job Satisfaction 
and Lawyer Retention in Transition 

presented by the Quality of Life/Stress Management 

Committee 


Friday, 8:30 a.m. — 11:20 a.m. 


8:30 a.m. — 9:20 a.m. 
Introduction: A General Overview of Lawyer Retention Issues 


This will be a presentation on the current state of the profession, | 
the cost to firms and lawyers of the current high voluntary turn- | 
over rates among lawyers and methods for retaining intellectual | 


capital. It includes currently available data from The Florida Bar, 
NALP, Altman Weil, and the ABA concerning the poor level of 
job satisfaction for lawyers and the most significant reasons law- 
yers give for leaving the profession as well as voluntary turnover 
in firms and organizations. It concludes with suggestions, pro- 
posals, and techniques for change. 


9:20 a.m. — 9:30 a.m. 
Break 


9:30 a.m. — 10:20 a.m. 


Workshop Exercises: Improving Your Quality of Life Without Leav- | 


ing the Law 


Strategies for becoming a high value added/hard to replace law- 
yer; designing and marketing your ideal practice to your firm 
and your clients without violating the ethics rules. What your 
perfect practice will look like and how to get there. 


10:20 a.m. — 10:30 a.m. 
Break 


10:30 a.m. — 11:20 a.m. 
Workshop Exercises: Establishing Your Practice Goals; Imple- 
menting Your Plan 


11:20 a.m. — 12:30 p.m. 
Conclusions 

Speakers 

¢ M. Diane Vogt 

¢ Lori-Ann Rickard 


Ms. Vogt and Ms. Rickard are practicing lawyers and principals 


in PeopleWealth,™ a consulting firm serving the profession by | 


improving job satisfaction for lawyers and keeping experienced 
lawyers available to the public. Their experience includes work 
as associates and partners in a large law firm where they served 
as mentors, as well as on the Training Committee, the Recruit- 
ment Committee, and the Marketing Committee. 


Maximum CLER: 3.00 Hours 4826 R 
3.00 General 
1.00 Ethics 


Vogt & Rickard 


A. omn P 4 4i 
L.mendment and the 


supreme 


presented by the Media & Communications Law Committee 
Friday, 2:30 p.m. — 4:30 p.m. 


This seminar will discuss and analyze the most recent U.S. Su- 
preme Court decisions that deal with the First Amendment. An 
effort will be made to cover cases that are decided as recently as 
the day before the seminar. Audience participation will be en- 
couraged. Course materials will be distributed at the seminar door. 


Moderator: 
¢ Richard J. Ovelman, Esquire, Jorden Burt Boros Cicchetti 
Berenson & Johnson LLP - Miami 


Panelists: 

¢ Honorable Alan R. Schwartz, Chief Judge, Third District Court 
of Appeal 

¢ Honorable William M. Hoeveler, Senior Judge, U.S. District 

Court, Southern District 

Sonia E. O’ Donnell, Esquire 

Dan P.S. Paul, Esquire 

Robert M. Montgomery, Esquire 

Janice Sharpstein, Esquire 


Maximum CLER: 2.50 Hours 4849 R 
2.50 General 


Federal Practice Seminar 


section and 


yresented by the Trial Lawyers 


Criminal Law section 


Friday, 2:30 p.m. — 5:30 p.m. 
Visit The Florida Bar’s Website at 


www.FLABAR.org 
for additional information. 


| p»eMinars 
J 
4 
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| 
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The 1999 Annual Meeting Committee Presents James W. McElhaney 
“America’s Most Popular CLE Lecturer” 


Come see for yourself why every month thousands of lawyers read 
what Jim McElhaney has to say about how to try lawsuits. 


RI 


sponsored by Searcy Denney Scarola Barnhart & Shipley and 
the 1999 Annual Meeting Committee 


Saturday, 9:00 a.m. — 12:00 p.m. 


An inspiring way to take charge of each case you have and plan 
its presentation so that even the most mundane claims and de- 
fenses take on an air of excitement. Topics include: 

The Psychological Theory of the Case 

How to Keep from Destroying Your Own Case 

How People Use Stories to Make Decisions 

The Keys to Effective Case Organization 

The Five Qualities of a Persuasive Story 

Visualization — Making the Jury Become Eye-Witnesses to 

Your Facts 

Brain-storming the Language of the Case 

How to Present Facts so They Are “Happening Now.” 


Ever since the dawn of time, people have used stories to explain 
what happened, to teach, to memorialize events, to instill moral 
values and to understand the world around them. The story is 
how people process information — and every case is a story that 
gets tested against the jury’s inner scripts. That’s why you need 
to: 
¢ learn how to evaluate the real dynamics of your case so you 
won't be trying the case you don’t have; 
¢ see how a disarmingly honest argument can sometimes take 
the other side’s strongest point out of the case; 
brainstorm the theory of the case and hear how the right words 
change your perception of a case and touch the jury’s sense of 
right and wrong. 


About the speaker: 


Jim McElhaney is the foremost teacher, writer, and speaker on 
Trial Techniques in North America. He is the Joseph Hostetler 
Professor of Trial Practice and Advocacy at Case Western Re- 
serve University School of Law — one of the nation’s first chairs 
in trial advocacy. 


Mr. McElhaney is a platform spellbinder — a gifted speaker who 
has given more than 450 seminars, speeches and workshops on 
evidence, procedure, and trial practice in every one of the United 
States and throughout Canada — to rave reviews. Every month 
he talks to more than 450,000 lawyers and judges about evidence, 
procedure and winning trial techniques in his award-winning 
column, Litigation — the most popular feature in the American 
Bar Association Journal. 


Maximum CLER: 3.00 Hours 4848 R 
3.00 General 


Maximum Certification: 2.00 Hours 
1.50 Appellate Practice 
2.00 Criminal Appellate 
2.00 Criminal Trial 
2.00 Civil Trial 


SEARCY 

DENNEY 
SCAROLA 
BARNHART 
&~ SHIPLEY ra 


for sponsoring 


Jim McElhaney 
and the 


Attorneys 
at Law 


Planning to Win Seminar 


3 

\ 

| 
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Wednesday, June 23 
Annual Meeting Committee 4:00 p.m.— 5:00 p.m. 
Appellate Practice and Advocacy Section—Civil Appellate Practice Committee 3:00 p.m.— 5:00 p.m. 
Civil Procedure Rules Committee 9:00 a.m.—12:00 p.m. 
Conference of County Court Judges of Florida Reception 5:00 p.m.— 7:00 p.m. 
Exhibitors’ Orientation 10:30 a.m.—11:15 a.m. 
Exhibitor/Sponsor Reception 6:00 p.m.— 7:00 p.m. 
Family Law Section 
¢ Adoption and Juvenile Committees 9:30 a.m.—11:30 a.m. 
* Bar/Bench/Pro Se Committee 10:00 a.m.—12:00 p.m. 
Bylaws Committee 9:30 a.m.—11:30 a.m. 
CLE Committee 1:30 p.m.— 4:30 p.m. 
Commentator Committee 10:00 a.m.—12:00 p.m. 
Domestic Violence Committee 10:00 a.m.—12:00 p.m. 
Ethics & Attorneys’ Fees Committee 9:30 a.m.—11:30 a.m. 
Executive Committee and Committee Chairs 4:30 p.m.— 5:30 p.m. 
General Masters Committee 9:30 a.m.—11:30 a.m. 
Judicial Reception 6:30 p.m.— 7:30 p.m. 
Law School Liaison Committee 9:30 a.m.—11:30 a.m. 
Legislation Committee 1:30 p.m.— 4:30 p.m. 
Litigation Support Committee 9:30 a.m.—11:30 a.m. 
Luncheon 12:00 p.m.— 2:00 p.m. 
Long Range Planning Committee 9:30 a.m.—11:30 a.m. 
Mediation & Arbitration Committee 9:30 a.m.—11:30 a.m. 
Non-Traditional Families Committee 9:30 a.m.—11:30 a.m. 
Rules/Forms Committee 1:30 p.m.— 4:30 p.m. 
Support Issues Committee 9:30 a.m.—11:30 a.m. 
° ee & Economics of Family Practice Committee 10:00 a.m.—12:00 p.m. 
‘ sponsored by LEXIS-NEXIS® 8:00 a.m.—12:00 p.m. 
Florida Mutual Insurance Company 
¢ Annual Meeting of Members 10:00 a.m.—11:00 a.m. 
* Board of Directors 9:00 a.m.— 4:00 p.m. 
2:00 p.m.— 5:30 p.m. 


the Business Law Section 3:00 p.m.— 5:00 p.m. 

ape Marketplace 2:00 p.m.— 5:00 p.m. 
r sponsored by LEXIS-NEXIS® 2:00 p.m.— 5:00 p.m. 
2 presented by the Supreme Court’s Commission on 

Professionalism and The Florida Bar’s Center for Professionalism 1:30 p.m.— 5:30 p.m. 
Reception/Dinner for Past, Present and Incoming Members of the Board of Governors and 

Past Presidents of The Florida Bar and Florida State Bar Association sponsored by 

Silent Auction 2:00 p.m.— 5:00 p.m. 
The Florida Bar Inf n Des 8:00 a.m.— 5:00 p.m. 

r Regi esi 7:30 a.m.— 5:30 p.m. 
Trial ADR 2:00 p.m.— 5:00 p.m. 

presented by Nova Southeastern Shepard Broad Law Center and sponsored by the 

Annual Meeting Committee 12:30 p.m.— 5:00 p.m. 
Young Lawyers Division Moot Court Competition 
* Preliminary Rounds 2:00 p.m.— 5:00 p.m. 
* Reception 6:00 p.m.— 7:00 p.m. 


Thursday, June 24 
Administrative Law Section/Environmental and Land Use Law Section Reception 6:30 p.m.— 7:30 p.m. 
Advertising Task Force 8:30 a.m.—11:30 a.m. 


presented by 
20 


Thursday, continued 
sponsored by the Palm Beach County Bar Association ................ccccccccceceeeees 5:30 p.m.— 6:30 p.m. 


sponsored by the 1999 Annual Meeting Committee and presented by F.S.U. College of Law ........... 8:30 a.m.—11:30 a.m. 
Appellate Practice and Advocacy Section 
Business Law Section 
2:30 p.m.— 3:30 p.m. 
1:30 p.m.— 3:30 p.m. 


Conference of County Court Judges of Florida RECeption .............cccecceeeeesseeeeseneeeseeeeeeeeaeeeeeteeeeeneeenenaes 6:30 p.m.— 7:30 p.m. 
Discussion with the Court presented by the Appellate Practice and Advocacy Section .............::ccce 4:00 p.m.— 5:30 p.m. 
Elder Law Section 
2:30 p.m.— 5:30 p.m. 
Environmental and Land Use Law Section— Executive Council 2:30 p.m.— 5:30 p.m. 
Environmental and Land Use Law Section & Administrative Law Section Reception .............:::::ceeee 6:30 p.m.— 7:30 p.m. 
presented by Florida Bar Journal & News. ..............00+ 2:30 p.m.— 5:30 p.m. 
Florida Board of Bar 11:00 a.m.—12:30 p.m. 
Florida Council of Bar Association Executives Annual Meeting ................:::ccccsecccescsceeseeeeneeeeeeeeeeeneeeees 9:00 a.m.—12:00 p.m. 
onion Council of Bar Association Presidents Dessert RECeption ...............ecceceeceeeeeeeeeeeseeeneeseeeeeeeeeeeees 6:30 p.m.— 7:30 p.m. 
aw Up presented by the General Practice, Solo and Small Firm Section .............:::00+ 8:25 a.m.— 3:40 p.m. 
Florida Lawyers’ Legal Insurance Corporation 
Judicial Administration, Selection and Tenure 2:30 p.m.— 5:30 p.m. 
Judicial Luncheon featuring Chief Justice Maj la g and The Capitol Steps ..........cccccscseeees 12:30 p.m.— 2:00 p.m. 
Keys to Practice Management Success sponsored and presented by Hildebrandt ................:sseeees 2:30 p.m.— 5:30 p.m. 
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Thursday, continued 
Labor and Employment Law Section 
na sponsored by Chicago Title Insurance Company 
Long Range Planning Commins 
sminar On n e of the § presented by 
Member Benefits Committee— Insurance SUDCOMMItteE 
Nova Southeastern University Law Center Reception .................::cccsssccceseseeessssseeeeseeaeeeseseneeseesseeeeseenaees 
| of Hot Topics sponsored by the 1999 Annual Meeting Committee and presented by 
the University of Florida 
inar sponsored by the 1999 Annual Meeting Committee ................eceeeeeeeseeeeneeeeneeees 
Student Education and Admissions to the Bar Committee 
The Florida Bar Foundation 
22nd and Dinner 
he Flor 2 Bar Information Desk 
da Bar Registrat 


ne 501(c)(9) Tax Exempt VEBA Trust Seminar sponsored and presented by 

University of Florida College of Law Alumni Reception ..................cccsccceeessssseneeeeeseessneeeeeteesenneeeeeeeeeees 
University of Miami School of Law Alumni Reception ..................cccccsssscccssssseeesssseeeesseeeeeesseeeeesseeeeeesenaes 
Vanderbilt University Law School Reception for Alumni and Friends ..............:::ccccccsssseeeseneeeeesnneeeeenees 
Voluntary Bar Liaison Committee/Florida Council of Bar Association Presidents Joint Meeting ........... 
Workers’ Compensation Certification Committee 
Young Lawyers Division 
Y¥2K Legal Risk Management— What You Need to Do Now to Prepare Your Clients 


Friday, June 25 
Administrative Law Section—Executive Council and Annual Meeting................:.cccccccccessecesseeeeteeeeeeeees 
American College of Trial Lawyers 

Appellate Court Rules Committee 


2:30 p.m.— 5:30 p.m. 
5:00 p.m.— 5:30 p.m. 
8:00 a.m.— 6:30 p.m. 
7:30 a.m.— 8:30 a.m. 
2:30 p.m.— 5:30 p.m. 


2:00 p.m.— 5:00 p.m. 
3:30 p.m.— 5:30 p.m. 
8:00 a.m.— 5:00 p.m. 
6:30 p.m.— 7:30 p.m. 
6:30 p.m.— 7:30 p.m. 
6:30 p.m.— 7:30 p.m. 


8:30 a.m.—10:30 a.m. 
2:30 p.m.— 5:30 p.m. 
8:30 a.m.—11:30 a.m. 
2:30 p.m.— 5:30 p.m. 
8:00 a.m.— 3:00 p.m. 
2:30 p.m.— 5:30 p.m. 
9:00 a.m.—11:00 a.m. 
8:00 a.m.— 6:30 p.m. 
2:30 p.m.— 5:30 p.m. 
6:30 p.m.— 7:30 p.m. 
2:30 p.m.— 5:30 p.m. 


2:30 p.m.— 5:30 p.m. 
2:30 p.m.— 5:30 p.m. 
7:00 p.m.—10:00 p.m. 
7:30 a.m.— 5:00 p.m. 
7:30 a.m.— 5:30 p.m. 


8:30 a.m.—11:30 a.m. 
6:30 p.m.— 7:30 p.m. 
6:30 p.m.— 7:30 p.m. 
6:30 p.m.— 7:30 p.m. 
2:30 p.m.— 5:30 p.m. 
2:30 p.m.— 5:30 p.m. 


8:30 a.m.—11:30 a.m. 
2:00 p.m.— 5:30 p.m. 
11:30 a.m.— 1:00 p.m. 
9:00 a.m.—11:00 a.m. 
7:00 p.m.—11:00 p.m. 


2:30 p.m.— 5:00 p.m. 


8:30 a.m.—11:30 a.m. 
2:30 p.m.— 5:30 p.m. 


2:30 p.m.— 5:30 p.m. 
7:00 p.m.—10:00 p.m. 
8:30 a.m.—11:30 a.m. 


secneadaule 


Friday, continued 


2:30 p.m.— 5:30 p.m. 
City, County and Local Government Law Section—Executive Council ..........0.ccccccccesscescesscesessseeseeseeeenees 8:30 a.m.—11:30 a.m. 
Conference of County Court Judges of Florida Reception ..............ccccccccesccesccssccesecessceeccessseeseesseeserneeees 5:30 p.m.— 7:30 p.m. 
Criminal Law Section 
2:30 p.m.— 5:30 p.m. 
Elder Law Section 
¢ Executive Council and Annual Membership Meeting ................::ccs:cceseccessccesseceeseceeeeceesecensecensceeueeeeese 8:30 a.m.—11:30 a.m. 
Elder Law Section/Out-of-State Practitioners Division Reception ...............cccccccecccceeecceesceeseeessecesceeeees 6:30 p.m.— 7:30 p.m. 
Entertainment, Arts and Sports Law Section Luncheon and Executive Council Meeting .................. 1:00 p.m.— 5:30 p.m. 
Family Law Rules 9:00 a.m.— 5:00 p.m. 
Federal Practice Seminar presented by the Trial Lawyers and Criminal Law Sections ....................... 2:30 p.m.— 5:30 p.m. 
Fee Arbitration, Standing Committee 2:30 p.m.— 4:30 p.m. 
First Ame it and the Supreme Court presented by the Media & Communications 

Florida Association for Women Lawyers 
Florida Council of Bar Association Executives Workshop ...............cccccescccessecseesseseeeeseccesseeceeeeecesseeeeeeeers 8:30 a.m.—11:30 a.m. 
General Practice, Solo and Small Firm Section 
12:30 p.m.— 5:30 p.m. 
Government Lawyer Section 
Health Law Section 
Improve Your Quality of Life Without Leaving the Law: Job Satisfaction & Lawyer Retention 

in Transition presented by the Quality of Life/Stress Management Conntine iiascinnnasilsiaatenesniaiutintaele 8:30 a.m.—11:30 a.m. 
International Law Section— Executive Council and LUNCHEON 9:00 a.m.— 1:30 p.m. 
Legal Services Plans: Fundamentals, Practice, and Opportunities presented by the 

Prepaid Legal Services Committee and Florida Lawyers’ Legal Insurance Corporation .................. 8:30 a.m.—12:00 p.m. 
Marital and Law 8:30 a.m.—11:30 a.m. 
Message Center sponsored by 8:00 a.m.— 5:00 p.m. 
New Trends in Risk Management and Patient Rights presented by the Health Law Section ............ 8:00 a.m.—12:25 p.m. 
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Schedule 


Friday, continued 


Out-of-State Practitioners Division and Elder Law Section Reception .............:cceecceeceeeesseeeeeeeeeeeenaees 6:30 p.m.— 7:30 p.m. 
Practice Management & Development Section—Executive Council & LOMAS Board 

Practice Management & Development Section and LOMAS Luncheon ..............::ccesecceeseeseseeeesseeeeeeeeees 12:30 p.m.— 2:00 p.m. 
Public Interest Law Section 
12:30 p.m.— 2:00 p.m. 
Quality of Life/Stress Management Committee Meeting ................:cccccscecessteeesssseeeeeeseeeeesseeeeseneeeeeenaes 2:30 p.m.— 5:30 p.m. 
Real Property, Probate and Trust Law Section—Probate Rules Committee .0............cceeceeseeeeeeeteeeees 2:00 p.m.— 5:00 p.m. 
Refreshment Center sponsored by LEXIS® Law Publishing ...............::ccsccssssseeseeseeeseesseeeeeeeeeeseneaeeeees 8:00 a.m.— 3:00 p.m. 
Relations Between The Florida Bar/FICPAs Committees—Joint Meeting .............::ccccessceeeseeeeseeeeenneeees 9:00 a.m.— 2:00 p.m. 
Second Minority Summit presented by the Equal Opportunities in the Profession Committee .......... 8:20 a.m.—12:30 p.m. 
St. Thomas University School of Law Alumni Association Reception Honoring 

8:30 a.m.—11:30 a.m. 
Trial Lawyers Section 
¢ Annual Meeting and Chester Bedell Memorial LUNCHEON ................ccccccccsseeecessteeeeesseeeeseseeeseeeeeeeeenees 12:30 p.m.— 2:00 p.m. 
Workers’ Compensation Section— Executive Council and LUNCHEON 12:30 p.m.— 4:30 p.m. 
Young Lawyers Division Moot Court Competition—Final ROung ..............:cccsceecesseeeeeeseeeeeeeneeeeseeneeeeeeees 8:00 a.m.—10:00 a.m. 
¢ 50-Year Members Luncheon presented by the Young Lawyers Division .............:.::cccessseeeseeeeteeeeeeeees 12:30 p.m.— 2:00 p.m. 
1999 Masters Seminar on Professional Ethics: Really Big Fees — An Ethical Paradox? 

presented by the Professional Ethics Committee ...................:cccsscsssscssecesssecesseceesssesssssessseeessaseessaeeees 8:30 a.m.—11:30 a.m. 
8:00 p.m.— 1:00 a.m. 
Saturday, June 26 
Association for Legal Administrators— Florida Chapters ..............ccccccccsseeesssseeeesesseeeseeseeeeeesneeeeesaeeeeeees 9:00 a.m.—12:00 p.m. 
Golf Tournament sponsored by Empire Corporate Kit of America, INC. ..............::cccceceesseseeeeceeessseeeeeeees 8:00 a.m.— 1:30 p.m. 
9:00 a.m.—12:00 p.m. 
National Bar Association 
12:00 p.m.— 2:00 p.m. 
Out-of-State Practitioners Division Annual Membership Meeting .................c.:cccsccesscesseeeseeesseesseeeseeeseees 12:00 p.m.— 4:00 p.m. 
Planning to Win Seminar presented by the 1999 Annual Meeting Committee 

Tennis Tournament sponsored by Crary, Buchanan, Bowdish, Bovie, Lord, Roby, Beres, 


The Florida Bar Registration/nformation DeSk..................cccccccccsesscceccsssessscsccessscssccccccceseessccesecesseesees 7:30 a.m.—12:00 p.m. 
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Attorneys 
at Law 


fer lhe seminars 
Thursday 


presented by the University of Florida Levin College of Law 


presented by the Florida State University College of Law 


with James Hamilton, Ian Comisky and Honorable Rosemary Barkett (invited) 


Saturday 


presented by James W. McElhaney 


General Assembly 


Friday, 10:00 a.m. — 12:00 p.m. 


Join in as the celebration continues . . . special events are planned during the Assembly . . . and our 
incoming officers and Board members are sworn into office. Two airline tickets provided by Adven- 
tures In Travel will go to a lucky person. Be sure and put your name in the drawing. 


hawhes Don’t Miss the 
7 ” 50th Anniversary Celebration 


Mellon United Dinner/Dance 
National Bank Friday, 8:00 p.m. 
for the 
Preview of Friday Evening Entertainment 
Friday, 11:30 - 12:30 Menu includes filet mignon and mango-crusted 
chicken. If you have dietary restrictions, please 
in Mizner Center Prefunction Area call Ms. Ricky Libbert at 850-561-5613. 
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Registrations must be postmarked by 6/4/99. After that 
date, on-site registrations only. 


All tickets must be picked up on-site at The Florida 
Bar registration desk in the Mizner Center 


ration 


by 5/21/99) 
ition Fee (postmarked 5/22-6/4/99) 


(postmarked 


(after 6/5/99) 
Registrations received by “FAX” must be paid by 


credit card (Fax Number: 850/561-5612). Registra- 
tion form at www.FLABAR.org can be downloaded. 


Telephone registrations cannot be processed. 


Full annual meeting registration fee will entitle you 
to: 

¢ Receive convention tote bag 

¢ Attend seminars and workshops on Wednesday - Sat- 
urday. Only one seminar per time frame can be se- 
lected. Registration fee is not transferable to any other 
seminar location. Other registration fees are not ap- 
plicable to annual meeting seminars. 

Accrue certification/CLE credit for seminars attended 
Bid on hotel packages at silent auction 

Be eligible for special prize drawings 

Purchase tickets to activities at the lower price 
Receive two free drink tickets for All Member 
Reception 

¢ Continental Breakfast —- Thursday & Friday 

¢ Discussion with the Florida Supreme Court 


Payment of a registration fee is not required to: 


Last date for mailing registrations to Tallahassee is 
6/4/99 


Cancellation/Refund Information 


Annual meeting registration fee: 


Ticket requests: 


No telephone cancellations can be accepted 


Purchase Order Instructions: 


Attend section/committee meetings, the General As- 
sembly or the Lawyers’ Marketplace 
Purchase tickets to activities at the higher price 


Total refund if written request is postmarked or “fax’d” 
on or before 6/1/99 

Refund of registration fee less $50 if postmarked or 
“fax’d” between 6/2-13/99 

No refund for requests postmarked or “fax’d” on or 
after 6/14/99 


No on-site cancellations 
No refunds postmarked or “fax’d” after 6/1/99 


Purchase orders must be postmarked by 6/1/99 

Send only the original purchase order and the original 
registration form 

Purchase order requisitions, notes/letters giving the 
purchase order number or “fax’d” purchase orders can- 
not be accepted 

Upon receipt of original purchase order and original 
registration form, an invoice will be sent to the regis- 
trant 

Payment must be received by 6/14/99. Send letter with 
check, giving name of registrant(s) and purchase or- 
der number. Do not send a copy of the purchase order 
or a copy of the registration form with the check. 


Call the Boca Raton Resort & Club at 561/447-3000 and ask for The Florida Bar’s message center. 
For hours other than listed below, the hotel operator can take messages for hotel guests. 
Wednesday, 2:00 p.m. - 5:00 p.m. 


Thursday, 8:00 a.m. - 5:00 p.m. 
_ Friday, 8:00 a.m. - 


Message 


sponsored by 


GA member of the Reed Elsevier ple group 


5:00 p.m. 
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23-27, 1999 
oca Raton Resort & Club 


Registrations cannot be mailed to Tallahassee after June 4, 1999 


Instructions: Please read registration information on page 26 before detaching and completing this form. 
(A separate form is necessary for each attorney. Cut or reduced forms cannot be processed.) 
If copied or faxed, please send both pages. 


Attorney Number | | | | |(See Journal Label) 


Registration Information 


Guest Badge Information 


First Name or Nickname (for name badges) 


First Name 


Last Name 


Mailing Address Suite/Apt. 


City 


See 


Zip Code 


Area Code / Telephone Number 


Area Code / Fax Number 


City State 


In case of emergency during the conference, contact: 


Name 


Day Telephone 


Evening Telephone 


Please indicate if you require special 
arrangements. 


(If necessary attach additional information) 


See next page for fee information 


Registration fee required to attend seminar(s). Select one seminar per timeframe. Seat held first 30 minutes of seminar. 


Seminars 


Wednesday, June 23 
Q 600 WEB 101 (12:30-5:30) 
4) 601 Professionalism Conclave (1:30-5:30) 


Thursday, June 24 

700 The 501(c)(9) Tax Exempt VEBA Trust (8:30-11:30) 
701 Potpourri of Hot Topics (8:30-10:30) 

702 An Academic Perspective on Professionalism 
(8:30-1 1:30) 

Keys to Better Writing (2:30-5:30) 

Y2K Legal Risk Management (2:30-5:00) 

Masters Seminar on Professionalism (2:30-5:00) 
Keys to Practice Management Success (2:30-5:30) 
Florida Law Update (8:25-3:40) 

Privileges Seminar (2:30-5:30) 


703 
704 
705 
706 
707 
708 


Oooo 


4 709 Challenges of Urban Redevelopment of 
Environmentally Impacted Properties (8:15-5:30) 


Friday, June 25 

800 New Trends in Risk Management (9:00-12:35) 

801 Legal Services Plans (8:30-12:00) 

802 Second Minority Summit (8:20-12:30) 

803 1999 Masters Seminar on Ethics (8:30-11:30) 

804 Job Satisfaction & Lawyer Retention (8:30-11:20) 
805 First Amendment & the Supreme Court (2:30-4:30) 
806 Federal Practice Seminar (2:30-5:30) 


Saturday, June 26 
Q 900 Planning to Win (9:00-12:00) 


— | 
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Print Name Attorney # 


Registration Fees 


Early Bird Registration Fee (postmarked by 5/21/99) (100) 1 $150 
Registration Fee (postmarked 5/22 — 6/4/99) (101) 1 $190 
On-Site (postmarked on or after 6/5/99) (102) 1 $225 


Q Check if you are a judge. Judges are exempt from registration fee. Seminar tickets are not transferable. 


Registration Fee Includes: Purchase all tickets at lower prices 
Receive convention tote bag Receive two drink tickets for All Member Reception 
Attend Seminars / accrue CLE Credit Continental Breakfast 


Eligibility to bid on hotel packages in Silent Discussion with the Florida Supreme Court 
Auction and to win prizes during special 
drawings 


Ticketed 
a oe Pay Lower Ticket Prices w/ Paid Registration Fee With # of Without 
Activities Pay Higher Ticket Prices w/o Registration Fee Registration Fee Tkts. Registration Fee Total 


Wednesday Family Law Luncheon (200/201) _|$ 32.00 ‘s2'tax $ 45.00 350308 
June 23 Fishing Tournament (202/203) {$100.00 $100.00 
Annual Legal Runaround (300/301) |$ 8.00 caster $ 10.00 
Scenic Cruise (minimum 20) (302/303) |$ 48.00 $ 48.00 
Business Law Luncheon (304/305) |$ 32.00 ‘stax $ 45.00 
Judicial Luncheon featuring The Capitol Steps (306/307) 32.00 45.00 
Criminal Law Section/Selig Goldin Memorial Luncheon (400/401) |$ 32.00 $ 45.00 270 tax 
Elder Law Section Luncheon (402/403) _|$ 32.00 $ 45.00 250 tax 
Public Interest Law Section Luncheon (404/405) |$ 32.00 $ 45.00 270 
Trial Lawyers Section/Chester Bedell Memorial Luncheon (406/407) |$ 32.00 'TS:‘tsx $ 45.00 270 tax 
50-Year Members Luncheon presented by the YLD (408/409) |$ 32.00 ‘s2ter $ 45.00 25otax 
Child — Evening Activities — ages 3-11 (minimum 30) _ (410/411) |$ 52.00 3i2tex $ 52.00 '352'tax 
50th Celebration — Dinner & Show (412/413) 55.00 330 tax $ 55.00 330 tax 
Saturday Golf Tournament (500/501) |$ 79.00 inciudes 
es (List your Golf Handicap or avg. score for 18 holes ) 
Tennis Tournament (502/503) 28.00 ‘es tax $ 28.00 ‘es tax 


Return completed form and payment to: 
Annual Meeting, The Florida Bar, 650 Apalachee Parkway, 
Tallahassee, FL 32399-2300. 


Method of Payment 


“Faxed” registrations must be paid by credit card. : “ 
Fax Number: 850/561-5612 (Fax both pages) Registration Total .................... 


Please check one: 


Q Enclosed is check # 
(payable to The Florida Bar) 


Ticket(s) Total 
Q MC OQ VISA 


Signature (credit card registrations only) 


Expiration Date MO| | | yYR| | | 


Total Amount Due..................... 
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The Florida Bar 
Annual Meeting 
June 23-27, 1999 


CLE: fee 


CLER Program: 
General: 70+ hours 
Ethics/Professionalism: 25+ hours 
Certification: 15+ hours 


Web 101 

Professionalism Conclave 

The 501(c)(9) Tax Exempt VEBA Trust 
An Academic Perspective on Professionalism 
Potpourri of Hot Topics 
Privileges Seminar 
Keys to Better Writing 
Keys to Practice Management Success 
Florida Law Update 
Y2k Legal Risk Management 
Challenges of Urban Redevelopment of Environmentally Impacted Properties 
Masters Seminar on Professionalism 
New Trends in Risk Management and Patient Rights 
Second Minority Summit 
Legal Services Plans 
Job Satisfaction and Lawyer Retention 
Masters Seminar on Ethics 
First Amendment and the Supreme Court 
Federal Practice Seminar 
Planning to Win: Developing the Cases and Using the Language of Persuasion 


Get up-to-date information at www.FLABAR.org 
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thermore, some title problems (a 
subordinate mortgage, for example) 
can complicate or delay the lender’s 
foreclosure action. This, in turn, 
likely will result in higher legal fees 
and other recovery costs to the 
lender. Title problems also can be- 
come costly to a lender if, after tak- 
ing possession of the property, the 
lender is forced to deal with the 
problem in order to operate the 
property properly. Likewise, the 
lender may end up having to sell the 
property to a third party at a dis- 
count because of the title problem. 
Title updates are relatively inexpen- 
sive to obtain, and the cost of the 
update may even be passed through 
to the borrower depending upon the 
provisions in the loan documents. 


File UCC Continuations 
and Perform UCC Searches 
Lenders should check their files 
to determine when their UCC-1 fi- 
nancing statements will expire to 
ensure that continuation state- 
ments are filed in a timely manner. 
In many states, a UCC-1 financing 
statement will expire five years 
from the date of filing unless the 
lender files a continuation state- 
ment. If the lender fails to file a con- 
tinuation statement, the lender’s 
security interest in the collateral 
covered by the financing statement 
generally will become unperfected. 
This could be very dangerous to the 
lender if the borrower files for bank- 
ruptcy protection (in which case the 
lender could become an unsecured 
creditor and receive less favorable 


treatment). Likewise, this could be 
problematic if the lender attempts 
to realize on the collateral and con- 
fronts another creditor with a per- 
fected security interest (in which 
case the perfected creditor will have 
priority over the lender). In addition, 
a lender should consider performing 
a UCC search to determine whether 
the borrower has granted any addi- 
tional security interests to third 
parties in violation of the loan docu- 
ments. For example, a borrower may 
grant a security interest to a ven- 
dor or other third party without re- 
alizing that the borrower previously 
granted a security interest in the 
same collateral to the lender. If the 
borrower defaults under the loan 
documents, and the lender elects to 
foreclose on the personal property 
under the UCC, the lender likely 
will encounter competing claims in 
the foreclosure action. This, too, 
could significantly slow down the 
foreclosure action and add to the 
lender’s legal fees and recovery 
costs. Fortunately, UCC searches 
can be performed quickly and inex- 
pensively. In fact, UCC searches can 
be performed on the Internet at no 
out-of-pocket cost to the lender; how- 
ever, the documents on the Internet 
often are unofficial records and the 
search results may not be com- 
pletely accurate or up-to-date. Nev- 
ertheless, if the UCC search results 
are problematic for the lender, it 
may be possible for the parties to 
work out the issues while the rela- 
tionship between the borrower and 
the lender is amicable. 


Enforce Financial Covenants 

Lenders should make sure that 
their borrowers and guarantors are 
providing the required financial in- 
formation under their respective 
loan documents, and should moni- 
tor the sources and uses of cash for 
each project carefully. Most loan 
documents require the borrower 
(and the guarantor, if any) to pro- 
vide the lender with financial state- 
ments, tax returns, or other finan- 
cial information on some periodic 
basis. Furthermore, loan documents 
may require the borrower or the 
guarantor to maintain certain net 
worth requirements or financial ra- 
tios during the term of the loan. 
When lenders were forced to deal 
with troubled loans in the early 
1990s, it was often difficult to de- 
termine how borrowers utilized the 
cash flow from the mortgaged prop- 
erty and why there was insufficient 
cash for debt service. In fact, many 
lenders were forced to retain foren- 
sic accountants to help trace the 
cash generated from various real 
estate projects. Some borrowers 
used cash surpluses from one prop- 
erty to finance shortfalls from an- 
other property or made distribu- 
tions to partners or shareholders in 
lieu of making necessary improve- 
ments or repairs to the mortgaged 
property. Enforcing these financial 
covenants, however, should help a 
lender spot dangerous trends that 
could lead the borrower to default 
on its loan obligations. 

In addition, a lender should peri- 
odically determine whether the bor- 
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rower is satisfying the net worth or 
financial ratio requirements, if any, 
contained in the loan documents. If 
not, the lender then could attempt 
to obtain additional collateral or 
security for the loan, or exercise its 
rights under the loan documents, if 
necessary. In the event of litigation, 
good financial information on guar- 
antors improves the lender’s likeli- 
hood of success in collection. 


Obtain Tenant 
Estoppel Certificates 
Generally, a lender will thor- 
oughly review the tenant leases and 
obtain tenant estoppel certificates 
from major tenants prior to making 
a loan to the borrower on income- 
producing property. Then, at closing, 
the borrower typically assigns the 
leases and rents of the property to 
the lender as additional collateral 
for the loan. Subsequent to the clos- 
ing, it is possible that a borrower 
will enter into new leases or modify 
existing leases without notifying the 
lender or obtaining the lender’s con- 
sent, even if the borrower is not per- 
mitted to do so under the loan docu- 
ments. In addition, disputes 
between the borrower and its ten- 
ants may arise after the closing 
without the lender’s knowledge. 
Thus, a lender should review a cur- 
rent rent roll for each of its income- 
producing properties to find out 
whether there have been any mate- 
rial changes in the tenant roster 
since the closing of the loan. The 
lender then should consider obtain- 
ing a tenant estoppel certificate 
from each of the major tenants to 
confirm the basic business terms of 
the lease and determine whether 
the tenant is claiming any offsets 
against rent or is asserting any de- 
faults on the part of the borrower 
under the lease. The lender will then 
have an opportunity to address with 
the borrower any issues that could 
jeopardize the repayment of the loan 
or cause a problem for the lender if 
the lender is forced to take back the 
mortgaged property. 


Post-Closing Obligations 
Often, a lender will uncover an 
objectionable issue during the 
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course of its due diligence, but will 
allow the borrower to remedy the 
situation after the loan is funded. 
For example, a survey may show 
that there are minor setback viola- 
tions or that a structure on the mort- 
gaged property partially encroaches 
upon the adjoining property with- 
out an easement appurtenant. In 
such a situation, the lender may al- 
low the borrower to obtain a zoning 
variance or an easement from the 
owner of the neighboring property, 
as the case may be, within some 
specified period of time following the 
loan closing date. These obligations 
are generally memorialized in a 
post-closing agreement. A typical 
borrower loves to defer these type 
of “cleanup” obligations since, as a 
practical matter, the lender rarely 
monitors whether the borrower is 
complying with its post-closing 
agreement. Even though the post- 
closing obligations typically are not 
material in nature (otherwise the 
lending presumably would require 
the borrower to perform the obliga- 
tions prior to funding the loan), if 
the lender ends up having to take 
title to the property, it is possible 
that the lender will have to pay 
money to resolve the problem. Alter- 
natively, the lender may be forced 
to sell the property at a discount to 
a third party who will, in turn, spend 
its own money to resolve the prob- 
lem. Therefore, lenders should re- 
view their post-closing agreements 
and follow up with those borrowers 
who still need to fulfill any mate- 
rial post-closing obligations. 


Obtain General Release 
After a loan is advanced and the 
loan documents have been signed, 
the parties occasionally find them- 
selves in a position which necessi- 
tates an amendment to the original 
transaction. If a borrower requests 
that the lender modify or waive any 
of the terms of the loan documents, 
the lender should require that the 
borrower execute and deliver a gen- 
eral release in connection with such 
modification. For instance, if a bor- 
rower asks a lender to partially re- 
lease the lender’s security interest 
in certain personal property so that 


the borrower can convey or grant a 
first priority security interest in 
that property to a third party, and 
the lender is willing to do so, the 
lender should require the borrower 
to release the lender from any 
claims that the borrower may have 
under the loan documents through 
the date of the release. This should 
help limit potential claims or coun- 
terclaims that may be asserted by 
the borrower against the lender in 
a foreclosure action if the loan goes 
into default thereafter. 


Conclusion 

Given the recent volatility in 
today’s capital markets, and the 
uncertainty in the Asian and Rus- 
sian economies, many lenders (par- 
ticularly conduit lenders) have 
ceased making new loans or have 
significantly increased their lending 
requirements on new real estate 
projects. Thus, it appears that some 
members of the lending community 
are already taking a conservative 
view about the stability of the current 
real estate market. Accordingly, even 
though the real estate market still is 
relatively strong in many parts of the 
country, lenders should consider tak- 
ing some or all of the foregoing steps 
to better position themselves if the 
market slows down in the near future 
and, consequently, borrowers have 
trouble repaying their loans. While 
these preventive measures may be 
time consuming and somewhat costly, 
they could help lenders save consid- 
erable time and money if and when 
this good cycle comes to an end. Of 
course, most of us hope that history 
will not repeat itself, and that the real 
estate markets continue to remain 
healthy for many years to come. O 


Lawrence J. Diamond is a part- 
ner in the West Palm Beach law firm of 
Ackerman, Link & Sartory, P.A., where 
he concentrates in real estate finance and 
a variety of other real estate matters. He 
received a B.S. from New York Univer- 
sity and a J.D. from Fordham Univer- 
sity School of Law. 

This column is submitted on behalf 
of the Business Law Section, Stephen D. 
Busey, chair, and T.A. Borowski, Jr., edi- 
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Tax Law 


A Potpourri of Potential Pitfalls to Avoid 
With Qualified Domestic Trusts 


by William M. Pearson and Todd L. Bradley 


ver more frequently in the 
state of Florida we are 
coming to grips with plan- 
ning for Florida couples 
where one or both are not USS. citi- 
zens. As set forth in I.R.C. §2056(d), 
when the surviving spouse of the 
decedent is not a citizen of the 
United States, no marital deduction 
is permitted and the deemed one- 
half interest in joint property does 
not apply. However, if the property 
is held in or transferred to a quali- 
fied domestic trust (QDOT) as de- 
fined under I.R.C. §2056A, a mari- 
tal deduction is permitted. The 
estate tax as calculated under the 
QDOT rules generally is deferred 
until distributions are made from 
the trust or upon the death of the 
surviving spouse. As outlined below, 
there are exceptions to the general 
rule of taxation upon distribution. 
The QDOT requirement was set 
in place by Congress under the 
Technical and Miscellaneous Rev- 
enue Act of 1988 and the Revenue 
Reconciliation Act of 1989 in reac- 
tion to the fear that noncitizen 
spouses would leave the U.S. after 
their spouse’s death, never to return 
and (from the government’s per- 
spective) never to be taxed. We now 
have had over a decade of experi- 
ence with the QDOT and a review 
of the basics and some of the poten- 
tial pitfalls probably is in order. 
Before discussing some of the ba- 
sic requirements, it must be remem- 
bered that the QDOT requirements 
only apply to a decedent’s estate if 
the surviving spouse is a noncitizen. 
If the surviving spouse is a USS. citi- 


With QDOTs, failure 
to follow the 
regulations can 
result in loss of the 
marital deduction or 
disqualification of 
certain exemptions 
from the QDOT 
estate tax. 


zen, these rules do not apply. 


The Basics 

Three basic requirements which 
must be met by a trust in order to 
qualify as a QDOT are as follows: 

1) The QDOT must meet the ba- 
sic requirements for any of the vari- 
ous marital deduction trusts under 
I.R.C. §2056. Under the most com- 
mon example equivalent to the 
standard QTIP trust, the QDOT 
will have the same “qualifying in- 
come interest for life” as other mari- 
tal deduction QTIP trusts generally 
have.'! In addition, such a QDOT 
will be required to distribute in- 
come to the surviving spouse at 
least annually.’ This distribution of 
income would not be subject to 
QDOT estate taxation, as it quali- 


fies for the income distribution ex- 
emption described more fully 
herein. 

2) The QDOT instrument must 
require that at least one of the 
trustees be a U.S. citizen or domes- 
tic corporation and such U.S. trustee 
has the right to withhold the QDOT 
tax from any distribution. 

3) The QDOT must meet the vari- 
ous additional requirements con- 
tained in the Treasury regulations 
under I.R.C. §2056A.° 

Assuming the trust in question 
meets all the above requirements, 
in order to be considered a QDOT 
the personal representative must 
file the proper election on the 
decedent’s estate tax return. The 
regulations are fairly generous, pro- 
viding that the election must be 
made on the last federal estate tax 
return filed before the due date (in- 
cluding extensions of time to file 
actually granted) or, if a timely re- 
turn is not filed, on the first estate 
tax return filed after the due date. 
In contrast, however, under I.R.C. 
§2056A(d) no QDOT election may 
be made on any return if such re- 
turn is filed more than one year af- 
ter the time prescribed by law (in- 
cluding extensions) for filing such 
return.* Once made, the election is 
irrevocable.® 


Distributions Exempt 

From QDOT Estate Tax 
Distributions from the QDOT 

generally are taxable with two ma- 

jor exceptions: income distributions 

and “hardship” distributions. For 

tax purposes, “income” generally is 
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determined under the terms of the 
governing instrument or by appli- 
cable local law.* The regulations 
flush this out a little more to ex- 
pressly provide that income does not 
include capital gains regardless of 
what the governing instrument pro- 
vides. Generally, any governing in- 
strument which expands the defini- 
tion of income beyond applicable 
local law is ignored. Furthermore, 
for QDOT taxation purposes, if there 
is no specific case law or statute on 
the topic, the allocation is made by 
“general principals of law” (such as 
the Uniform Principal and Income 
Act or Restatements of applicable 
law). 

“Hardship” distributions are 
those made to a spouse in response 
to an immediate and substantial fi- 
nancial need related to the spouse’s 
health, maintenance, education, or 
support. This exemption also in- 
cludes such distributions to another 
person whom the spouse is obligated 
to support. A distribution is not 
treated as being made for hardship 
purposes if the amount distributed 
may be obtained from other sources 
that are “reasonably available” to 
the surviving spouse.’ 

The Treasury regulations provide 
some examples of assets which are 
reasonably available and some 
which are not.* “Personally owned” 
assets such as marketable securities 
or certificates of deposit are avail- 
able assets which would have to be 
used before a distribution from a 
QDOT could qualify as a hardship 
distribution. Such assets held in a 
revocable living trust similarly 
should be available. On the other 
hand, such assets held in a credit 
shelter or family trust created by the 
decedent for the benefit of the sur- 
viving noncitizen spouse should not 
be. Assets such as closely held busi- 
ness interests, real estate, and tan- 
gible personal property are not con- 
sidered sources that are reasonably 
available to the surviving spouse. 
Regardless of whether all distribu- 
tions are made for hardship pur- 
poses, a Form 706-QDT must still 
be filed. 

“Certain miscellaneous distribu- 
tions and dispositions” also may be 
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exempt from the QDOT estate tax, 
including but not limited to: 

1) Payments for ordinary and re- 
curring expenses for the QDOT (in- 
cluding bond premiums and letter 
of credit fees) are exempt. Making 
the payment directly to the source 
rather than the spouse would help 
clarify that the distribution meets 
this exemption. 

2) Payments to applicable govern- 
mental authorities, including in- 
come taxes and Florida intangible 
taxes imposed on the QDOT (other 
than the QDOT estate tax), are ex- 
empt. Such distributions should be 
made directly to the governmental 
authority rather than to the spouse. 
This express exclusion of the QDOT 
estate taxes under the regulations 
means that if a taxable distribution 
is made from the QDOT and the 
trustee pays the QDOT estate taxes 
from other assets remaining in the 
trust, the distribution of this tax 
payment would itself be subject to 
the QDOT estate tax. The QDOT 
estate taxes should be paid out of 
the taxable QDOT property distrib- 
uted (similar to a withholding tax). 

3) Transfers of assets for full and 
adequate consideration in money or 
monies worth are exempt. As one 
possible example, a spouse might be 
able to purchase discounted limited 
partnership interests from the 
QDOT on an installment note ba- 
sis. 

4) Amounts paid to reimburse the 
surviving spouse for any item of in- 
come imposed on the spouse to 
which the spouse is not entitled 
under the terms of the QDOT. 

It is unclear what other distribu- 
tions are meant to be included as 
exempt miscellaneous distributions® 
to be exempt under the regulations. 


Computing the Tax 

Assets in a QDOT are deferred 
from estate taxation until distribu- 
tion (other than under the income, 
hardship, or certain miscellaneous 
distributions exemptions) or the 
death of the surviving spouse." As- 
suming a taxable event has occurred 
and no further exemptions or deduc- 
tions are available, the property is 
taxed as if the property had origi- 


nally been taxed in the first spouse’s 
estate. Thus, it gets added back into 
the decedent’s taxable estate (in- 
cluding adjusted gifts) and is taxed 
at such marginal rates. Moreover, 
the property is included at its fair 
market value at the time of the dis- 
tribution and not at the decedent’s 
date of death value. If the estate’s 
tax liability has not been irrevoca- 
bly fixed (for example, by the con- 
tinued running of the applicable 
statute of limitation or by a pend- 
ing legal determination), the QDOT 
estate tax is applied at the highest 
marginal rate. 

The trustee of the QDOT is per- 
sonally liable for the QDOT tax if it 
is not paid out of the QDOT prop- 
erty. The trustee may secure an 
early discharge for this personal li- 
ability for the QDOT tax by request- 
ing the IRS, in writing, for a deter- 
mination of QDOT tax liability and 
a discharge as outlined in I.R.C. 
§2204. Of course, the discharge will 
require payment of the tax or, un- 
der certain circumstances, the fur- 
nishing of a bond. 


The $2 Million QDOT 

If the assets of a QDOT are in 
excess of $2 million (determined 
without regard to any indebted- 
ness), the QDOT must meet one of 
the following additional require- 
ments at all times during the term 
of the QDOT: 

1) At least one trustee must be a 
USS. bank; 

2) The US. trustee must provide 
a bond in an amount equal to 65 
percent of the fair market value of 
the trust assets (determined with- 
out regard to any indebtedness); or 

3) The U.S. trustee must provide 
an irrevocable letter of credit in an 
amount equal to 65 percent of the 
fair market of the trust assets (de- 
termined without regard to any in- 
debtedness)."! 

If the value of the assets as finally 
determined are adjusted to a differ- 
ent amount, the U.S. trustee must 
adjust the value of the bond or let- 
ter of credit accordingly within 60 
days.'* The above additional re- 
quirements also can apply to a 
QDOT having $2 million or less if 


more than 35 percent of the QDOT 
consists of real property located out- 
side the United States. This is tested 
by the fair market value of the as- 
sets determined annually as of the 
last day of the taxable year of the 
trust. There is also a look-through 
rule for foreign real property held 
in certain business entities. 

For purposes of determining the 
$2 million threshold, the personal 
representative may exclude up to 
$600,000 in value attributable to 
real property (and related furnish- 
ings) owned directly by the QDOT 
used by the surviving spouse as a 
personal or second residence. This 
$600,000 exclusion does not appear 
to have been changed in response to 
any of the recent indexing legisla- 
tion.'* This special election must be 
made by written statement attached 
to the estate tax return on which the 
QDOT election is made. The state- 
ment must identify the address and 
location for such property or prop- 
erties. For purposes of the bond or 
letter of credit, the election may be 
made on the federal estate tax re- 
turn, or prospectively, at any time, 
by attaching a written statement to 
the Form 706-QDT. These special 
election rules do not apply to the 35 
percent foreign real property limi- 
tation. In addition, multiple QDOTs 
are aggregated for purposes of these 
tests. 


Reforming the 
Nonqualifying Trust 

Property passing to a noncitizen 
spouse either outright or in a 
nonqualifying trust does not have to 
be subject to the QDOT estate tax. 
Property will be treated as passing 
to a properly created QDOT if the 
property is irrevocably transferred 
or assigned to the QDOT by the 
spouse before the date on which the 
estate tax return is filed (and the 
QDOT election is made).'* Property 
irrevocably assigned but not actu- 
ally transferred to the QDOT before 
the estate tax return is filed must 
be conveyed and transferred to the 
QDOT under Florida law before the 
administration of the decedent’s es- 
tate is completed. If there is no ad- 
ministration, the conveyance must 


be made on or before the date that 
is one year after the due date (in- 
cluding extensions) for filing the 
decedent’s estate tax return.'° Thus, 
having a formal administration 
opened when dealing with issues 
involving a QDOT may be advisable. 
If the actual transfer is not timely 
made, the marital deduction is not 
allowed.'® 


Multiple QDOTs 

A personal representative or 
trustee might desire to create mul- 
tiple QDOTs in order to take advan- 
tage of GST planning. The Treasury 
regulations recognize that multiple 
QDOTs are permitted. However, 
when creating multiple QDOTs, it 
is important to select a “designated 
filer” as set forth in the Treasury 
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Form 706-QDT and reporting all of 
the distributions from all the 
QDOTSs. The designation must be 
made on the decedent’s federal es- 
tate tax return, or on the first Form 
706-QDT that is due and is filed by 
its prescribed date, including exten- 
sions.'’ Failure to make a proper 
designated filer election results in 
a loss of the hardship exemption. 
Thus, the only nontaxable distribu- 
tions the QDOT could make would 
be limited to distributions of the in- 
come and the miscellaneous other 
distributions previously mentioned. 


interplay With Tax Treaties 

In the case of a noncitizen who is 
a citizen of another country with 
which the United States has a tax 
treaty with respect to estate, inher- 
itance, or gift taxes, the QDOT rules 
do not apply to the extent they are 
inconsistent with the provisions of 
such treaty relating to estate, inher- 
itance, or gift tax marital deduc- 
tions. As one example, see the U.S.- 
German Estate Tax Convention Art. 
10(4) which contains some marital 
exclusions available regardless of 
the surviving spouse’s citizenship. 
Treasury regulations permit the es- 
tate to choose either the QDOT rules 
or the treaty provisions. However, 
the estate cannot cobble together 
parts of the QDOT and parts of the 
treaty provisions so as to use the 
QDOT provisions for whatever 
marital property the treaty may not 
cover.'® 


Family-Owned 
Business Exclusion 

The exclusion for a qualified fam- 
ily-owned business exclusion may be 
subject to recapture if the qualified 
heir loses U.S. citizenship. A quali- 
fied heir may avoid such recapture 
by placing the qualified family- 
owned business assets into a trust 
meeting requirements similar to a 
QDOT (or through certain other se- 
curity arrangements).’° 


The Charitable QDOT 

One interesting approach when 
planning for a noncitizen spouse is 
to combine a QDOT with a chari- 
table remainder trust (CRT). Under 
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I.R.C. §2056A(b)(10), a charitable 
deduction may be taken into account 
when computing the QDOT estate 
tax. Assuming the QDOT is struc- 
tured as a CRT, the surviving spouse 
can receive the unitrust or annuity 
amount currently and the remain- 
der will pass to the charity (and re- 
ceive a charitable deduction). This 
approach can simplify the adminis- 
tration of the trust—removing 
thorny issues for the trustee to judge 
whether distributions are for hard- 
ship purposes, for example. The IRS 
has approved the combination of a 
QDOT and a CRT in Private Letter 
Ruling 9224013 (July 30, 1982).”° 
The ruling provides that to the ex- 
tent any unitrust payment consists 
of trust corpus, that part of the dis- 
tribution shall be subject to the ad- 
ditional QDOT estate tax and the 
trustee must withhold from such 
payment the QDOT estate tax im- 
posed. Upon the death of the surviv- 
ing spouse, no additional QDOT es- 
tate tax will be owed as the 
distribution to charitable organiza- 
tions will qualify as a charitable 
deduction under I.R.C. §2055. 


Conclusion 

In conclusion, the QDOT is apt to 
be an ever more common estate 
planning technique used by Florida 
attorneys. With QDOTs, the devil is 
in the details as failure to follow the 
regulations can result in loss of the 
marital deduction or disqualifica- 
tion of certain exemptions from the 
QDOT estate tax. The practitioner 
must be aware of the potential pit- 
falls hidden in the details of the 
QDOT regulations. 0 


1T.R.C. §2056(b)(7)(B)G) and (ii) set 
forth the basic requirements for the com- 
mon Qualified Terminable Interest Prop- 
erty (QTIP) trust. 

Under I.R.C. a 
usufruct interest for life is also permit- 
ted. 

3 Treas. Reg. §20.2056A-2. See Rev. 
Proc. 96-54 (1996-50 I.R.B. 9) for sample 
paragraphs which may be used to sat- 
isfy the governing instrument require- 
ments. 


4*LR.C. §2056A(d); see PLR 9843030 
(July 24, 1998) (IRS denied extension as 
CPA preparing return failed to elect 
QDOT status on timely filed federal es- 
tate tax return and, in fact, still had not 
filed election at time IRS issued letter 
ruling). Moral: File the election when you 
file for the extension. 

5 Treas. Reg. §20.2056A-3. 

® Treas. Reg. §20.2056A-5(c). 

8 Td. Further guidance may be available 
by analogy for hardship distributions 
described in I.R.C. §401(k)(2)(B)(i)(IV). 

® Treas. Reg. §20-2056A-5(c)(3). 

10 Treas. Reg. §20.2056A-6. 

1 Treas. Reg. §20.2056A-2(d)(1). 

12 Td. The Treasury regulations define 
what events are to be treated as “finally 
determined.” 

13 Congress has apparently ignored 
those provisions dealing with aliens as 
the $60,000 applicable exclusion amount 
for a nonresident alien has not been in- 
dexed for inflation under I.R.C. §2107(c). 

14 T.R.C. §2056(d)(2). 

5 Treas. Reg. §20.2056A-4(b)(6). 

16 Td. The regulations further provide 
that an extension of time for completing 
the conveyance, or a waiver of the ac- 
tual conveyance, may be requested un- 
der specified circumstances under 
§301.9100-1(a). An example of this re- 
quest for waiver may be where the 
spouse is in the process of applying for 
US. citizenship and obtains same. See, 
e.g., PLR 9834013 (August 21, 1998). 

1” Treas. Reg. §20.2056A-9. 

18 Treas. Reg. §20.2056A-1(c). 

19 Letter from Linda L. Robertson, as- 
sistant secretary (legislative affairs and 
public liaison), Department of Treasury 
to Rep. Christopher Shays, U.S. House 
of Representatives, May 11, 1998, Tax 
Analysts Document No.98-15807. 

20 See also Treas. Reg. §20.2056A- 
6(b)(3). 
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Labor and Employment Law 


A Florida Public Employer’s Decision to 


Subcontract Is a Statutory Management Right 


he unresolved issue in 

Florida of whether a pub- 

lic employer must collec- 

tively bargain with a 
union over the decision to subcon- 
tract out work performed by em- 
ployees represented by a union has 
now been decided by the Florida 
Public Employees Relations Com- 
mission in Amalgamated Transit 
Union, Local 1593 v. Hillsborough 
Area Regional Transit Authority 
(HARTA), 24 FPER 929,247 (July 
1, 1998). In Florida, public employ- 
ers are required under the Public 
Employees Relations Act (PERA) to 
bargain with unions over “wages, 
hours, and terms and conditions of 
employment” before making any 
changes to such items. See F.S. 
§447.309. They are not, however, re- 
quired to bargain before making 
changes in the workplace that are 
reserved to public employers under 
the management rights provision, 
F.S. §447.209.' The issue before the 
commission, therefore, was whether 
the decision to subcontract is a term 
or condition of employment under 
§447.309, or whether a public em- 
ployer may unilaterally subcontract 
the work of bargaining unit employ- 
ees to a public or private entity 
without first bargaining with the 
union over the decision. After avoid- 
ing the issue since the 1980s,” the 
commission held that the decision 
to subcontract is a management 
right under §447.209. 

In HARTA, the union and public 
employer bargained to impasse 
over management rights and past 
practices provisions in a successor 
contract. Within the management 
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Public employers 
are required under 
PERA to bargain 
with unions over 
“wages, hours, and 
terms and conditions 
of employment” 
before making any 
changes to 
such items. 


rights provision of the predecessor 
contract was a clause that limited 
the employer’s right to subcontract 
to only newly created positions. Af- 
ter the parties rejected the special 
master’s recommendation for re- 
solving the impasse, HARTA, act- 
ing as the legislative body pursu- 
ant to the impasse procedures 
under PERA, imposed a manage- 
ment rights provision that permit- 
ted HARTA to unilaterally subcon- 
tract not only new positions, but all 
bargaining unit jobs. An unfair la- 
bor practice charge ensued, alleg- 
ing that HARTA committed an un- 
fair labor practice under 
§447.501(1)(a) and (c)® by legisla- 
tively imposing a waiver on the 
union’s right to bargain over the 


issue. The hearing officer recom- 
mended that the commission find 
that the decision to subcontract was 
a mandatory subject of bargaining 
and that HARTA violated PERA. 

In a splintered decision, the com- 
mission rejected the recommenda- 
tion and held that subcontracting 
is permitted without bargaining as 
a management prerogative essen- 
tial to the public employer’s ability 
“to ‘determine unilaterally the pur- 
pose of its constituent agencies... 
and [to] exercise control and discre- 
tion over its organization and op- 
erations.” Jd. at *10 (quoting 
§447.209). In reaching this result, 
the commission relied heavily on 
the approach taken in New Jersey, 
a state that also constitutionally 
guarantees public employees the 
right to collectively bargain.’ 


Subcontracting a “Political 
Question” Properly 
Decided in Public Forum 

A public employer may decide to 
subcontract with a private enter- 
prise for a variety of reasons. The 
employer may seek to make 
changes in operations or in the 
manner it will manage, finance, or 
deliver a public service, decisions 
that may be reserved to public em- 
ployers under §447.209. At the 
same time, the employer may seek 
to lower costs by having the work 
performed at lower wage and ben- 
efit levels—subjects that are ame- 
nable to collective bargaining un- 
der §447.309.° In Florida public 
sector labor law, when a disputed 
subject of bargaining “both directly 
relates to employment security or 
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conditions of employment and also 
directly relates to the functioning of 
an enterprise . . . a balancing test 
must be applied to determine which 
characteristic predominates.” Fra- 
ternal Order of Police, Miami Lodge 
20 v. City of Miami, 609 So. 2d 31, 
34 (Fla. 1992). In City of Miami, the 
court declared that if the decision 
to subcontract “fundamentally im- 
pacts” a public employer’s ability to 
determine its purpose, set standards 
for the services it provides to the 
public, or exercise control over its 
organization and operations, the 
decision falls within §447.209 and 
may be made without the obligation 
to bargain. 

Rather than balance the parties’ 
interests in subcontracting on a 
case-by-case basis, the commission 
in HARTA decided that in all cases 
a public employer’s interest in uni- 
laterally deciding to subcontract 
outweighed the collective bargain- 
ing interests of public employees. 
After quoting at length a passage 
from a 1982 New Jersey Supreme 
Court decision, Local 195, Interna- 


tional Federation of Professional and 
Technical Engineers, AFL-CIO v. 
State, 88 N.J. 393, 443 A.2d 187 (N.J. 
1982),° the commission stated that 
the decision to subcontract is a “po- 
litical question” that involves the 
restructuring of an employer’s op- 
erations and is, therefore, more ap- 
propriately decided in a public fo- 
rum than at the collective 
bargaining table. To hold otherwise, 
the commission stated, would be to 
“significantly interfer[e] with the 
determination of policy by elected 
officials.” 

The commission also was con- 
cerned that there was no practical 
way for it to review a subcontract- 
ing decision case by case before the 
decision was made—the approach 
taken in a number of other public 
sector jurisdictions. In addition, re- 
viewing the decision after it was 
made would place a hearing officer 
in the difficult position of determin- 
ing what factors motivated a public 
employer, which by law must make 
its decisions collectively by vote of 
several public officials. By holding 
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the decision to subcontract is a per 
se management right, the commis- 
sion alleviated the uncertainties in 
bargaining and adjudication which 
otherwise would result from a case- 
by-case approach. This notwith- 
standing, the commission also held 
that the employer must provide the 
certified bargaining agent enough 
notice of its “intention to subcon- 
tract” that the union has a “reason- 
able opportunity” to request that the 
employer bargain over the impact 
of the decision—including, possibly, 
a separation package and out-place- 
ment assistance for those bargain- 
ing unit employees whose jobs are 
eliminated. 

Commissioner Gertz, the desig- 
nated union representative on the 
commission, strongly dissented 
from the majority’s position, citing 
decisions in the private sector as 
well as in many public sector juris- 
dictions that decided the issue on a 
case-by-case basis. The dissent 
would adopt the balancing of inter- 
ests approach enunciated in the U.S. 
Supreme Court’s’ decision, 
Fibreboard Paper Products Corp. v. 
NLRB, 379 U.S. 203 (1964) (holding 
that when an employer decides to 
subcontract out its maintenance 
work to effect labor cost savings and 
replaces bargaining unit employees 
with another group of employees to 
perform the same work without any 
change in basic operations, the de- 
cision is a mandatory subject of bar- 
gaining). If labor cost savings are 
the primary motive behind the de- 
cision to subcontract, Commissioner 
Gertz reasoned, the union should be 
given an opportunity to meet, or 
beat, the contract price on economic 
issues. If the parties cannot negoti- 
ate an effective solution, she added, 
the employer could unilaterally 
implement the subcontract. Con- 
versely, where the subcontracting 
decision results in a change in the 
scope and direction of the employer’s 
enterprise, an employer would not 
be required to bargain over the de- 
cision, since it would be a manage- 
ment right under §447.209. On this 
point, the dissent noted that a pub- 
lic employer, like HARTA, required 
by law to provide a service, could not 
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go out of the business of providing 
that service. Nevertheless, the dis- 
sent concluded, a balancing ap- 
proach would not unnecessarily im- 
pair policymaking and would 
preserve the constitutional right to 
bargain over the decision to subcon- 
tract “result[ing] in decisions which 
are ultimately better for society as 
a whole,” and “in the more effective 
and efficient operation” of a public 
entity. HARTA, 24 FPER 29,247, 
*35 (quoting City of Miami v. F.0.P,, 
Miami Lodge 20, 571 So. 2d 1309, 
1324 (Fla. 3d DCA 1990) (rehearing 
en banc). Finally, the dissent re- 
jected the majority’s position that a 
hearing officer would have difficulty 
in reviewing unilateral subcontract- 
ing decisions case by case, stating 
that a hearing officer’s scrutiny of 
the decision after the fact will be no 
more burdensome than in other 
cases where motive is an issue. 


Other Public 
Sector Jurisdictions 
Although the tests applied in other 


public sector jurisdictions vary as to 
the burdens of proof or factors that 
a court or agency will consider in 
determining whether the decision to 
subcontract is a mandatory subject 
of bargaining, many look at the ef- 
fect of the decision on the employ- 
ment relationship and at whether 
the reasons a public employer sub- 
contracted, or transferred the work 
from one group of employees to an- 
other, were to effect changes in policy 
or in mandatory subjects of bargain- 
ing.’ By applying a Fibreboard 
analysis or a modification thereof, 
many public sector jurisdictions sub- 
stantially limit a public employer’s 
ability to make unilateral opera- 
tional changes, as is seen in decisions 
in Michigan, Washington, and Wis- 
consin. 

In an early landmark decision, a 
Michigan appellate court held that 
even if a public employer is not mo- 
tivated by labor cost savings, a sub- 
contracting arrangement that did 
not result in the termination of op- 
erations was a mandatory subject of 


bargaining. Van Buren Public School 
District v. Wayne County Circuit 
Judge, 232 N.W.2d 278, 90 LRRM 
2615 (Mich. Ct. App. 1975). In Van 
Buren, the court held that even 
though the school district’s decision 
to subcontract busing services was 
not based on labor cost savings, 
Fibreboard still governed since the 
employer essentially replaced one 
group of employees performing the 
work with another. Although the 
school district sold all of its school 
buses to the subcontractor, which 
was to substantially improve the 
transportation system, the court 
held that the changes in the quality 
of services alleged by the employer 
did not amount to a change in basic 
operations and, therefore, had to be 
bargained over. Acknowledging that 
the school district could not change 
its basic operations or standards of 
services because the state legisla- 
ture had expressly set those stan- 
dards, the court stated that only 
when the school district “cease|[s] 
providing transportation to all of its 
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students” may the decision be uni- 
laterally made.* 

The Washington Employment 
Relations Commission reached a 
similar result 10 years later in Jn- 
ternational Association of Fire Fight- 
ers, Local 1445 v. City of Kelso, Case 
No. 5435-U-84-989, Dec. No. 2120- 
A PECB (March 15, 1985). It held 
that a city’s decision to terminate 
existing bargaining unit work for 
economic reasons was a mandatory 
subject of bargaining. The city trans- 
ferred its firefighting functions to 
another public entity, via an 
interlocal agreement under which 
the city was to provide equipment 
and raise revenues for continued 
services to its citizens. However, be- 
cause the work continued to be per- 
formed and the city retained the 
ability to terminate the agreement, 
the commission held it had not gone 
out of the firefighting business. The 
commission distinguished the case 
from First National Maintenance 
Corp. v. NLRB, 452 U.S. 666 (1981), 
in which the U.S. Supreme Court 
held that a private employer’s deci- 
sion to close part of its business for 
economic reasons was a manage- 
ment prerogative. Only when the 
city by statutory authority later 
annexed its firefighting functions to 
another public entity and “relieved 
itself of any legal involvement what- 
soever in the product or service for- 
merly provided” could it be said to 
have gone out of the firefighting 
business. International Association 
of Fire Fighters, Local 1445 v. City 
of Kelso, Case No. 5647-U-85-1035, 
Dec. No. 2633-A PECB (October 17, 
1988), affd in part and rev'd on other 
grounds, 790 P.2d 185,57 Wash. App. 
721 (Ct. App. Wash.), appeal denied, 
797 P.2d 512, 115 Wash. 2d 1010 
(Wash. 1990). 

Although Wisconsin generally fol- 
lows the majority approach, the Wis- 
consin Supreme Court in Unified 
School District No. 1 of Racine 
County v. Wisconsin Employment 
Relations Commission, 259 N.W.2d 
724, 97 LRRM 2489 (Wisc. 1979), 
expressly rejected the “change in ser- 
vices” or “essential services” require- 
ments, based largely on Fibreboard, 
that had been applied in that state’s 
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private sector cases.° Noting the dif- 
ference between the public and pri- 
vate sector, particularly since Wis- 
consin legislators provided for a 
management rights provision in the 
Municipal Employment Relations 
Act, the court looked to the “busi- 
ness” realities of the public sector, in 
which an employer may not have the 
option of shutting down operations 
or relocating. Thus, the court rea- 
soned, basing the negotiability of 
subcontracting on the degree of op- 
erational change was inappropriate 
in the public sector. For instance, 
even if a public employer did not 
change the direction of its services, 
the subcontracting decision itself 
may represent a choice among “al- 
ternative social or political goals or 
values” that is best made through 
the political process and not through 
collective bargaining. In such situa- 
tions, the court stated, the integrity 
of the political process is a necessary 
limit on the scope of bargaining. 
Notwithstanding the public-pri- 
vate sector distinction drawn by the 
Wisconsin Supreme Court, in bal- 
ancing the interests, the court held 
that the school district’s decision to 
subcontract food services was pri- 
marily related to wages, hours, and 
terms and conditions of employment 
since the subcontract did not affect 
any policy or functional changes in 
the food services being provided. 
Wisconsin appellate decisions since 
Racine have proven no less restric- 
tive of an employer’s unilateral de- 
cision to subcontract than Michigan 
or Washington. For instance, a 
county’s decision to subcontract 
with a private entity to staff its 
youth home was found to be 
prompted more by the termination 
of its lease at the extant facility than 
by its desire to relocate or reduce its 
capacity. Brown County v. Wisconsin 
Employment Relations Commission, 
138 Wis.2d 254, 405 N.W. 2d 752 (Ct. 
App. Wis. 1987). The decision was, 
therefore, a mandatory bargaining 
subject. Only when a county sold its 
nursing home to a private operator 
that had no contractual obligation 
to provide nursing home services 
was it relieved of its bargaining ob- 
ligations. Local 2236, AFSCME, 


AFL-CIO v. Wisconsin Employment 
Relations Commission, 157 Wis.2d 
708, 461 N.W.2d 286 (Ct. App. Wis. 
1990).!° 

Although it is theoretically pos- 
sible in Washington, Wisconsin, and 
Michigan that decisions to subcon- 
tract, short of going out of business, 
will implicate policy concerns signifi- 
cant enough to tip the balance in fa- 
vor of unilateral decisionmaking by 
public employers, the case law indi- 
cates that it rarely will, if at all.” 
The question then arises whether 
the “going out of business” under 
First National Maintenance should 
be the baseline for what constitutes 
a management right. As the court in 
Van Buren and the dissent in 
HARTA acknowledged, many public 
employers are required by law to 
provide a service and may be limited 
in their ability to relinquish those 
duties. Therefore, under a standard 
that requires bargaining over all 
decisions to subcontract short of “go- 
ing out of business,” a number of tri- 
bunals have effectively held that 
subcontracting is a per se mandatory 
bargaining subject. The adoption of 
such a restrictive approach in 
Florida would be inconsistent with 
§447.209, which states that a public 
employer shall have control over the 
entity's operations and organization 
and shall retain the power to set 
standards for services. Section 
447.209 does not state that these 
rights are limited to the right to go 
out of the business of providing a 
service. 

HARTA permits unilateral subcon- 
tracting short of “going out of busi- 
ness,” recognizing that a public 
employer’s decision to subcontract for 
economic or other reasons is itself an 
inherent policy decision best made by 
representatives elected by citizens 
and taxpayers on whose behalf the 
services are provided. The commis- 
sion has thereby reserved to public 
employers the ability to operate more 
efficiently and economically, whether 
it be through subcontracting or 
through competition- driven, creative 
solutions at the bargaining table. 


Other Considerations 
Public employers and public em- 


; 


ployee unions may face a number of 
statutory and constitutional issues 
beyond those discussed in HARTA. 
They may include the following: 

¢ Although difficult to prove, sub- 
contracting and privatization deci- 
sions based on union animus have 
been challenged as a union-avoid- 
ance measure.” In addition, if the 
new private employer refuses to rec- 
ognize or bargain with the union, 
depending on whether the employer 
is considered a “successor em- 
ployer,”"’ it could face refusal to bar- 
gain charges under 29 U.S.C. 
§158(a)(1) and (5), as well as alle- 
gations that the refusal was based 
on union animus. However, the pub- 
lic sector union that makes a bar- 
gaining demand must be a “labor 
organization” as defined in the Na- 
tional Labor Relations Act 
(NLRA).'* When the public sector 
union’s constitution implicitly lim- 
its membership to public employees, 
it has been held that the private 
employer need not recognize the 
“predecessor union” and may prop- 
erly challenge its representation. 

¢ Subcontracting can take many 
forms, and may range in complex- 
ity and the degree of retained con- 
trol, depending on many factors, in- 
cluding available funds, the laws 
and regulations governing the stan- 
dards of service, and the type of en- 
tity involved. Counsel representing 
parties in subcontracting or 
privatization issues should be aware 
that the extent of the delegation by 
the public entity may have an im- 
pact on such issues as 1) whether 
the private entity is an employer of 
the employees in question under 
state labor relations laws;'* 2) 
whether the private entity is a suc- 
cessor employer under the NLRA; 
and 3) whether the National Labor 
Relations Board will have jurisdic- 
tion over the employer under 29 
U.S.C. §152(2), which defines “em- 
ployer” under the NLRA." 

e While the Florida First District 
Court of Appeal considers HARTA, 
other Florida courts are hearing 
challenges brought by public em- 
ployee unions to unilateral subcon- 
tracting and privatization decisions 
under civil service laws.'* States 


deciding the civil service issue have 
reached varying results. States with 
constitutions that authorize the 
state legislature to establish a merit 
system have upheld privatization 
efforts,'!® while other states with 
more expansive civil service provi- 
sions in their constitutions have 
barred privatization efforts in cer- 
tain circumstances.” Subcontract- 
ing in the public sector may involve 
changes in financing, management, 
standards of service, and policy that 
are fundamental to the manner in 
which government will operate. As 
HARTA acknowledges, who will pro- 
vide government services and how 
are a matter of great public concern. 
The commission has held that these 
“political questions” are best an- 
swered by elected officials who rep- 
resent both the general public and 
public employees. O 


1 Fia. Stat. §447.209 provides, in per- 
tinent part: “It is the right of the public 


employer to determine unilaterally the 
purpose of each of its constituent agen- 
cies, set standards of services to be of- 
fered to the public, and exercise control 
and discretion over its organization and 
operations.” 

? Big Bend PBA v. City of Callaway, 19 
FPER 724,190 (1993); Monticello Profes- 
sional Firefighters Ass’n, Loc. 3095, IAFF 
v. City of Monticello, 15 FPER 920,225 
(1989), aff'd, 565 So. 2d 364 (Fla. 1st 
D.C.A. 1990); Amalgamated Transit 
Union, Loc. 1596 v. Orange-Seminole- 
Osceola Trans. Auth., 12 FPER 717,134 
(1986), per curiam aff'd, 500 So. 2d 1352 
(Fla. lst D.C.A. 1987). 

3 Public employers are prohibited 
from: “(a) Interfering with, restraining, 
or coercing public employees in the ex- 
ercise of any rights guaranteed them un- 
der this part” and “(c) Refusing to bar- 
gain collectively, failing to bargain 
collectively in good faith, or refusing to 
sign a final agreement agreed upon with 
the certified bargaining agent for the 
public employees in the bargaining 
unit.” 

* See Fia. Const. art. I, §6, providing, 
in pertinent part, that “[t]he right of em- 
ployees, by and through a labor organi- 
zation, to bargain collectively shall not 
be denied or abridged. .. .” and N.J. 
Const. art. I, 419, “[plersons in public 
employment shall have the right to or- 
ganize, present to and make known to 
the State, or any of its political subdivi- 
sions or agencies, their grievances and 


We Find Missing Heirs 
Way! 


When you need to locate heirs aia 
consider the facts. 
Bases fees upon a percentage of the Estate 
NEVER or the missing heir’s portion Reger” 
NEVER __|ndependently seeks to negotiate a contract Usually 
with the missing heir 
Puts you at risk related to your fiduciary Potential 
NEVER responsibility y 
Starts a search without your knowledge or Possib 
NEVER authorization y 
NEVER __ Offers two contradictory fee recovery systems Constantly 


Whether you decide the fee should be charged to the Estate or to the missing 
heir’s portion, our fees are ALWAYS reasonable and non-percentage based. 
We offer worldwide service, have a 97% success rate, and our results are 


guaranteed... or no charge! 


raf Always Better for the Heirs and Better for You" 


It’s your call. 
1 CALL? (663-2255) INTERNNTIONNL 


Fax 1°800°663 93299 
Internet www.heirsearch.com 
Email igs@heirsearch.com 


FL#A8800288 


GENEALOGICAL 
SEARCH nc 


Established 1967 


THE FLORIDA BAR JOURNAL/MAY 1999 55 


= 


proposals through representatives of 
their own choosing.” 

5 Features amenable to collective bar- 
gaining include wages, hours, and other 
terms and conditions of employment. 

® A portion of the passage quoted by 
the commission is as follows: “The issue 
of subcontracting does not merely con- 
cern the proper technical means for 
implementing social and political goals. 
The choice of how policies are imple- 
mented, and by whom, can be as impor- 
tant a feature of governmental choice 
as the selection of ultimate goals. It is a 
matter of general public concern 
whether governmental services are pro- 
vided by government employees or by 
contractual arrangements with private 
organizations. This type of policy deter- 
mination does not necessarily concern 
solely fiscal considerations. It requires 
basic judgments about how the work or 
services should be provided to best sat- 
isfy the concerns and responsibilities of 
government. Deciding whether or not to 
contract out a given government service 
may implicate important tradeoffs. 

“Allowing such decisions to be sub- 
ject to mandatory negotiation would sig- 
nificantly impair the ability of public em- 
ployers to resort to subcontracting... . 
Imposing a legal duty on the state to 
negotiate all proposed instances of sub- 
contracting would transfer the locus of 
the decision from the political process to 
the negotiating table, to arbitrators, and 
ultimately to the courts. The result of 
such a course would significantly inter- 
fere with the determination of govern- 
mental policy and would be inimical to 
the democratic process.” Local 195, 88 
N.J. at 407-08 (internal citations and 
quotations omitted) (emphasis added). 

7 See, e.g., Van Buren Pub. Sch. Dist. v. 
Wayne County Circuit Judge, 232 N.W.2d 
278, 90 LRRM 2615 (Mich. Ct. App. 
1975); Int'l Assn of Fire Fighters, Loc. 
1445 v. City of Kelso, Dec. No. 2120-A 
PECB (March 15, 1985). It is of critical 
significance that the relevant labor re- 
lations statutes at issue in the Van 
Buren and Kelso cases did not have 
management rights provisions, unlike 
Chapter 447. In Unified Sch. Dist. No. 1 
of Racine County v. Wisconsin Employ- 
ment Relations Comm’n, 259 N.W.2d 
724, 97 LRRM 2489 (Wisc. 1979), the 
Wisconsin Supreme Court pointed out 
that public sector jurisdictions that do 
not have such a clause may more appro- 
priately rely on private sector precedent 
in deciding whether the decision to sub- 
contract is a mandatory subject of bar- 
gaining. Id. at 731 n.4 (decided pursu- 
ant to a labor relations statute with a 
management rights provision); Local 
195, 88 N.J. at 401-02 n.8 (declining to 
apply Fibreboard). 

8 See also Bay City Educ. Ass’n v. Bay 
City Pub. Sch., 430 Mich. 370, 422 
N.W.2d 504 (Mich. 1988) (holding that a 
school board’s decision, pursuant to a 
state statute, to terminate operation of 
a special education center for financial 
reasons and to transfer responsibility for 
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the program to another school district 
was a fundamental change in operations 
analogous to First National Mainte- 
nance Corp., 452 U.S. 666, and an inher- 
ent educational policy decision). 

° Under that test, the public employer 
would be required to bargain over the 
decision to subcontract if the subcon- 
tract did not “change the basic direc- 
tion’ of the district’s activities, or affect 
its ‘essential enterprise.” Racine, 259 
N.W.2d at 729. 

10 See Mark Hazelbaker and David C. 
Hertel, Privatization and the “Primarily 
Related” Test: A Case For Clarification, 
74 Marquette L. Rev. 451 (1991) (criti- 
cizing this line of cases as a bulwark to 
privatization and school choice pro- 
grams). 

1! Note that other public sector juris- 
dictions may find that subcontracting 
decisions short of going out of business 
effectuate policy changes and are not 
subject to mandatory negotiations. 

12 See, e.g., City of Callaway, 19 FPER 
424,190 (1993); City of Monticello, 15 
FPER 120,225 (1989), aff'd, 565 So. 2d 
364 (Fla. Ist D.C.A. 1990). 

13 See Harbert Intl Servs. & Nat'l Ass’n 
of Gov't Employees, AFL-CIO, 299 NLRB 
472 (1990); JMM Operational Servs., Inc. 
& IBT, Loc. No. 627, 316 NLRB 6 (1995) 
(finding that the employer was a suc- 
cessor even though the predecessor was 
a public employer); see also Lincoln Park 
Zoological Soc’y v. NLRB, 116 F.3d 216 
(7th Cir. 1997). If there is substantial 
continuity between the predecessor and 
successor enterprises in terms of work 
force, working conditions, operations, 
and nature of business, there is a pre- 
sumption that the employees repre- 
sented by the predecessor union favor 
continued representation by that union. 
JMM Operational Servs., 316 NLRB at 
36-39. 

14 29 U.S.C. §152(5). 

18 United Truck and Bus Serv. Co. & 
Rhode Island Gen. Council on Behalf of 
Loc. Union 1033, 257 NLRB 343 (1981) 
(granting employer’s motion to dismiss 
local’s representation petition on the 
grounds that the local, whose member- 
ship was limited to public employees, 
was not a “labor organization” within the 
meaning of 29 U.S.C. §152(5) of the 
NLRA). 

16 Florida Pub. Employees Council 79, 
AFSCME uv. Sch. Dist. of Duval County 
(“Aramark”), 21 FPER 726,231 (1995) 
(holding that although the public entity 
that privatized its food services retained 
fiscal control and final hiring and firing 
power, the subcontractor, and not the 
school district, was the employer; thus, 
the certification petition was outside 
PERC’s jurisdiction pursuant to 
§447.203(2)). 

17 See, e.g., Aramark Corp. v. NLRB, 156 
F.3d 1087 (10th Cir. 1998) (holding that 
Aramark was not a political subdivision 
within the exemption under §2(2) but 
remanding to the NLRB for further find- 
ings consistent with the 10th Circuit’s 
precedent applying a government con- 


trol test to determine whether Aramark 
was an employer within the jurisdiction 
of the NLRB). 

18 The argument would be that state 
employers who subcontract out work 
previously performed by career service 
employees violate FLa. Const. art. III, 
§14 mandating that the legislature cre- 
ate a civil service system for state em- 
ployees. For an article chronicling and 
analyzing these and other federal and 
state constitutional challenges to 
privatization, see Clayton P. Gillette and 
Paul B. Stephan III, Constitutional Limi- 
tations on Privatization, 46 AMER. J. 
Comp. L. 481 (1998). 

19 See, e.g., Moore v. Alaska DOT, 875 
P.2d 765 (Ala. 1994) (holding that 
privatization by agency that solicited 
bids for maintenance work previously 
performed by civil service employees 
was not barred by the constitution, since 
civil service laws vested agencies with 
discretion to take job reduction mea- 
sures; and, neither the procurement 
statute nor the state’s civil service laws 
prohibited privatization as a cost-cutting 
measure, while the provisions of both 
provided safeguards against political 
influence). In Local 195, 88 N.J. 393, 
405-06, relied on in HARTA, the court 
held that the state’s civil service laws 
“constrain the discretion of the State in 
selecting employees” but do not operate 
as a blanket prohibition on subcontract- 
ing, although reserving for another day 
rulings on subcontracts that may violate 
these laws. 

20 See, e.g., Professional Eng’rs in Cali- 
fornia Gov’t v. DOT, 936 P.2d 473 (Cal. 
1997), reh’g denied, 1997 Cal. LEXIS 
4427 (July 16, 1997) (holding unconsti- 
tutional a state statute that expanded 
the state’s ability to subcontract in a 
manner inconsistent with state case law, 
which generally construes the civil ser- 
vice provision in the state constitution 
as prohibiting privatization where civil 
service employees can adequately and 
competently perform the work). 


Nina Q. Smith is an associate at 
the Miami office of Ford & Harrison, a 
law firm exclusively representing em- 
ployers in labor and employment mat- 
ters. 

This column is submitted on behalf 
of the Labor and Employment Law Sec- 
tion, Kevin E. Hyde, chair, and Damon 
Kitchen, editor. 
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Planning Ahead: Some Tips for the Complaint 


Drafter Dealing with the Economic Loss Rule 


he hearing on summary 

judgment, the day of calen- 

dar call, or, worse, the day 

of the charge conference is 
not the day to find out that the eco- 
nomic loss rule has eviscerated the 
plaintiff’s case. Similarly, the 
defendant’s counsel ought not to 
suppose that victory is automatic on 
this issue, because the current state 
of the law is by no means clear, and 
there is no assurance that, if the 
defense is inadequately argued, a 
reversal on appeal necessarily will 
follow. Thus, both parties should 
develop an early understanding of 
the economic loss rule. This article 
is intended to provide some guid- 
ance to the practitioner-drafter in 
anticipating that defense, and, in 
that context, to present the current 
status of this court-made rule in 
order to assist counsel for plaintiff 
and defendant in making the most 
effective presentation for their re- 
spective clients. In developing the 
following strategies, the author had 
in mind practitioners representing 
entities, regardless of formality of 
organization (corporation, partner- 
ship, sole proprietorship), operating 
in a commercial setting. 

Many cases that are lost because 
of the economic loss rule might have 
been saved by careful drafting of 
the complaint. What usually hap- 
pens is that, with the client’s con- 
tract in hand and the client’s cry of 
“T was robbed!” ringing in counsel’s 
ears, the complaint comes steaming 
from the printer, replete with a 
combination of contract and tort 
language. More than 10 years after 
the economic loss rule was adopted 


by Nancy C. Wear 


Many cases that are 
lost because of the 
economic loss rule 

might have been 
saved by careful 
drafting of 
the complaint. 


by the Supreme Court of Florida, 
that still happens. The practitioner 
is urged to step back, to review the 
facts, and to assess the relative po- 
sitions of the potential plaintiff and 
the potential defendant. Here are 
some questions which counsel 
should consider before writing a 
complaint. 


What Does the 
Contract Say? 

While it is true, as was said in 
Casa Clara Condominium Assn. v. 
Charley Toppino & Sons, Inc., 620 
So. 2d 1244, 1245 (Fla. 1993), that 
“Plaintiffs find a tort remedy attrac- 
tive because it often permits the 
recovery of greater damages than 
an action on a contract and may 
avoid the conditions of a contract,” 
the contract also may contain lan- 


guage which makes early settle- 
ment or resolution by summary 
judgment likely to be a shorter and 
more certain route to victory for the 
client.” Another advantage of suing 
on the contract is that many, if not 
most, contracts contain useful pro- 
visions for an award of attorneys’ 
fees which may not be available 
using other theories. In short, the 
surest way to avoid economic loss 
rule problems is to proceed on con- 
tract theories alone. The difficulty 
arises where the parties to the con- 
tract either did not or (as discussed 
below) could not negotiate terms 
sufficient to protect against the be- 
havior that actually caused the in- 


jury. 


What Else Does the 
Contract Say? 

Put another way, can we sue in 
tort after we negotiated our own 
way out of a contract action? It is a 
truism that many clients hire an 
attorney too late. That is, they ne- 
gotiate their contract without ben- 
efit of counsel, or accept the form 
proffered by the other party, and, 
contractually speaking, hold their 
noses and jump off the roof, hoping 
for a soft landing. As a practical 
matter, after the injury has been 
suffered, counsel may be hard- 
pressed to find remedies for the 
commercial nondrafter. A signifi- 
cant example of that problem, re- 
solved against the plaintiff on the 
ground that the economic loss rule 
barred recovery, arose in Comptech 
International, Inc. v. Milam Com- 
merce Park Ltd., 711 So. 2d 1255 
(Fla. 3d DCA 1998) (on rehearing). 


THE FLORIDA BAR JOURNAL/MAY 1999 57 


; 
ry 


Comptech had an existing lease 
with Milam, and the parties entered 
into a second lease under which 
Milam agreed to build out a portion 
of the space for Comptech’s com- 
puter hardware business. During 
the build-out, Comptech complained 
that the construction was not being 
done in a timely or workmanlike 
manner, and that its office space and 
computers were being damaged in 
the process.* The subsequent law- 
suit alleged negligence by Milam in 
selecting the contractor to do the 
work, negligence against the con- 
tractor (a “dissolved corporation”), 
damages from violation of the South 
Florida Building Code, punitive 
damages, and return of rent illegally 
collected.* 

Comptech’s lawyers did not allege 
any breach of contract claims, and 
the court obligingly tells the reader 
why: “The lease contained an indem- 
nity provision whereby Comptech 
agreed to indemnify Milam from all 
claims for damages arising under 
the use and occupancy of the pre- 
mises, including any improve- 
ments.” Thus, presumably because 
counsel saw that a realistic contract 
claim could not be asserted, the 
plaintiff was forced to allege only 
tort claims. Throughout the opinion 
on rehearing the court comes back 
to that contract provision, barely 
concealing its contempt for 


Comptech, a commercial entity sup- 
posedly negotiating at arm’s length, 
which completely contracted away 
all of its remedies: “In fact, the par- 
ties did negotiate the allocation of 
risks and remedies as evidenced by 
the indemnification provision of the 
contract.”® Thus, the contract itself 
provided a major obstacle to a viable 
breach of contract action, and it may 
be that the all-encompassing indem- 
nification clause poisoned the 
court’s attitude toward the entire 
case.’ If counsel has an opportunity 
to participate in the contract nego- 
tiations, this type of error is unlikely 
to be made. 


Economic Loss Rule Defense 
Foreseen and Prevented? 

The policy behind the economic 
loss rule is to encourage parties to 
a contract to negotiate and ensure 
against economic losses. Contracts 
that have not been negotiated from 
scratch (a common situation in 
many businesses) may well lack the 
protections that the courts assume 
are present. One commentator re- 
cently wrote: 


Recovery in contract [in construction 
cases] presents a much cleaner and less 
problematic route [than tort claims] al- 
though privity [between owner and sub- 
contractors or suppliers], as always, 
poses a substantial impediment to 
claims against lower-tier participants in 
the construction process.® 


SONG 


You were terrific at the office holiday party, Hansen, 
but now we’d like to have you return to your regular duties. 
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But a contract action will not be 
effective unless measures have been 
taken in advance to ensure that 
those privity problems have been 
met, generally by having the owner 
contract directly with the “lower- 
tier participants.” The contracting 
process will become much more ex- 
pensive on the front end in order to 
preserve a potential right to recover 
that may not be required in the 
majority of cases. This is a cost that 
is difficult to justify in a business 
setting, and as a result of this and 
other limitations on counsel’s in- 
volvement in pre-contract bargain- 
ing, the practitioner may be limited 
in the realistic ability to obtain con- 
tract remedies. It is at this point 
that navigating the minefields of 
the economic loss rule becomes un- 
avoidable. 


What Kind of Tort 
Is Involved? 

Recently, in HTP v. Lineas Aereas 
Costarricanses, S.A.,685 So. 2d 1238 
(Fla. 1996), the Florida Supreme 
Court determined that there are cir- 
cumstances where a tort claim can 
survive in a contract setting. HTP 
appears to say that it is possible, 
and even easy, to defeat the eco- 
nomic loss rule if the plaintiff is able 
to allege one or more “independent 
torts.” In a paragraph of the HTP 
opinion that is widely quoted, the 
court said, 

The economic loss rule has not elimi- 
nated causes of action based upon torts 
independent of the contractual breach 
even though there exists a breach of con- 
tract action. Where a contract exists, a 
tort action will lie for either intentional 
or negligent acts considered to be inde- 


pendent from acts that breached the 
contract.°® 


Those words can open the door to 
successful tort litigation in a con- 
tract setting, provided only that the 
elements of a separate tort can be 
established. And indeed, in subse- 
quent cases where there is a tort 
issue relative to the actual negotia- 
tions for the contract, the courts 
have found no economic loss rule 
bar. For example, in Alex Hofrichter, 
PA. v. Zuckerman & Venditti, PA., 
710 So. 2d 127 (Fla. 3d DCA 1998), 
the court held that conversion, civil 


| 

| 


theft, and constructive fraud claims 
were not barred by the economic loss 
rule. In Hofrichter, the court decided 
that allegations that one lawyer had 
wrongfully obtained or held certain 
fees amounted to accusations of “in- 
tentional misconduct” which were 
not barred by the economic loss rule. 

The actual holding of HTP is nar- 
rower than the foregoing quotation 
would indicate because the court 
concluded only that recovery on a 
tort theory for “fraud in the induce- 
ment” is not barred by the economic 
loss rule; the rule continued to ap- 
ply to other torts. Although the 
court’s opinion in HTP did what all 
good opinions purport to do—it de- 
cided only the case before the 
court—litigators wish that the court 
had taken the opportunity pre- 
sented there to announce some glo- 
bal guidelines to aid future litigants, 
rather than the limited opinion the 
court issued. 

Nevertheless, this still-evolving 
area offers great opportunities for a 
practitioner to exercise legal cre- 
ativity for the benefit of a damaged 
client. This is because there are 
cases where the courts have refused 
to sanction an economic loss rule 
defense, even though the pre-con- 
tractual nature of the alleged mis- 
representations or other tortious 
behavior is less apparent than in 
HTP.” The dichotomy is demon- 
strated in Bankers Risk Manage- 
ment Services, Inc. v. Av-Med Man- 
aged Care, 697 So. 2d 158 (Fla. 2d 
DCA 1997), where the court upheld 
a tortious interference claim while 
barring a fraudulent misrepresen- 
tation count on economic loss rule 
grounds. Bankers, an administrator 
of employee health benefit plans, 
entered into a marketing agreement 
with Av-Med. When the arrange- 
ment foundered, and Bankers sued, 
the court barred the fraud claim, but 
upheld the allegations of tortious 
interference, quoting the HTP pas- 
sage above and added, 

Tortious interference is such an indepen- 
dent tort... . Bankers alleges tortious 
interference by Av-Med both before and 
after the termination of the marketing 
agreement. Thus, it states an indepen- 


dent claim, which is not barred by the 
economic loss rule." 


In barring recovery for the fraud 
claim the court found, 
[Bankers] asserts fraud in the perfor- 
mance of the marketing agreement 
[and] essentially accuses Av-Med of 
fraudulently representing that it was 
properly performing its duties under the 
Marketing Agreement. It is so inter- 
twined with the performance of the con- 
tract that the assertions do not rise to 
the level of an independent tort.!” 


This language appears to adhere 
to HTP’s distinction between fraud 
in the performance of a contract 
(barred by the economic loss rule) 
and fraud in the negotiation of a con- 
tract (which is not so barred, after 
HTP), but it also appears to contra- 
dict the court’s contrary result in 
Bankers as to tortious interference. 
Logic indicates that either the tor- 
tious interference that occurred be- 
fore the termination of the market- 
ing agreement, or that which took 
place after the termination, must 
have been “intertwined with the 
performance” of that marketing 
agreement." Indeed, Bankers could 
hardly be blamed for shaking its 


head in bewilderment at the out- 
come. 


Where Do We Go from Here? 

These contradictory results may 
reflect a grappling (at least in the 
district courts) with some principles 
that are set out with admirable clar- 
ity in an article that Frank 
Nussbaum published just before 
HTP was decided, titled The Eco- 
nomic Loss Rule and Intentional 
Torts: A Shield or A Sword?, 8 St. 
Thomas L. Rev. 473 (Spring 1996). 
In the course of his analysis Profes- 
sor Nussbaum expressed a hope 
that the Supreme Court would 
make a significant distinction be- 
tween products liability cases and 
intentional torts in ruling on the 
then-pending Woodson v. Martin, 
685 So. 2d 140 (Fla. 1996) (decided 
with HTP, upholding claim based on 
allegation of fraud in the induce- 
ment), HTP and others, correctly 
noting, 


[T]here is an urgent need to clarify the 
extent to which the economic loss rule 
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doctrine will be applied [in intentional 
tort cases] — specifically, whether the 
economic loss rule prevents recovery of 
purely economic damages arising out of 
a contractual relationship and which 
would not have occurred but for an in- 
tentional act." 

While Professor Nussbaum’s in- 
vitation was not accepted directly by 
the Supreme Court, the cases that 
have been decided since HTP and 
Woodson v. Martin fall into two 
broad groups: those that bar recov- 
ery under the economic loss rule 
(like Comptech and Hotels of Key 
Largo, Inc. v. RHI Hotels, Inc., 694 
So. 2d 74 (Fla. 3d DCA 1997), reh. 
denied, rev. denied, 700 So. 2d 685) 
and those that have allowed recov- 
ery in the face of an economic loss 
rule defense in one of two subcat- 
egories: a finding of an independent 
tort, or a finding that the defen- 
dants’ violation of a statute allowed 
recovery, regardless of the economic 
loss rule. 


ELR-Proof Independent 
Torts: The List Grows 

The “independent tort” group has 
expanded beyond “fraud in the in- 
ducement” to include civil theft, con- 
version, and constructive fraud. In 
Hofrichter, 710 So. 2d at 127, for ex- 
ample, the court held that summary 
judgment was erroneously granted 
to the defendant, because the alle- 
gations of intentional misconduct— 
that defendant Zuckerman “em- 
bezzled or converted partnership 
property to his own use,”—stated a 
cause of action that should not be 
doomed by application of the eco- 
nomic loss rule. Thus, where it is 
possible to state a claim in terms of 
a criminal or quasi-criminal cause 
of action such as theft, embezzle- 
ment, or conspiracy to defraud, the 
practitioner should do so. 

As this area continues to evolve, 
the courts are identifying more torts 
that are not barred by the economic 
loss rule. In Facchina v. Mutual Ben- 
efits Corp., 23 Fla. L. Weekly D2185 
(Fla. 4th DCA September 23, 1998), 
defamation and invasion of privacy 
were added to the category of inde- 
pendent torts which can survive a 
motion to dismiss on economic loss 
rule grounds. The Facchina court 
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emphasized that, on an appeal from 
a motion to dismiss, no effort would 
be made to foresee whether the 
plaintiff could prove the elements of 
each tort or the damages suffered, 
and the drafter should heed the 
court’s words of caution. The point 
here is that allegations of inten- 
tional torts will increasingly be a 
basis for confidence that economic 
loss rule will not be a complete bar 
to recovery at the motion to dismiss 
stage. 


Can Statutory Violation 
Form Separate Basis for 
Recovery? 

Perhaps the most intriguing 
group of post-H7P cases are those 
that have found that a cause of ac- 
tion arising from violation of a stat- 
ute will survive an economic loss 
rule defense, although the leading 
economic loss rule case itself re- 
jected the concept. In Casa Clara, 
the court dismissed the whole idea 
without analysis, saying merely, 
“The district court also held that 
Toppino, a supplier, had no duty to 
comply with the building code.” 
The Third District Court of Appeal 
in Comptech came to the same con- 
clusion as the court in Casa Clara: 
[T]he economic loss rule does not per- 
mit a cause of action for economic dam- 
ages brought under the South Florida 
Building Code where the claims are 
clearly contractual in nature and the 
cause of action is inseparably connected 
to the breaching party’s performance 


under the agreement. (citations omit- 
ted)1® 


This refusal to apply the plain 
meaning of a statutory provision is 
puzzling, since the actual statute 
(F.S. §553.84)*” contains no limiting 
language, nor any hint that the leg- 
islature intended to include the bar 
of the economic loss rule in this en- 
actment. 

On the other hand, §553.84 itself 
that was used to defeat an economic 
loss rule defense in Stallings v. 
Kennedy Electric, Inc.,710 So. 2d 195 
(Fla. 5th DCA 1998). In that suit by 
homeowners against an electrical 
subcontractor, the court held that 
the economic loss rule did not pre- 
clude the homeowner’s statutory 
claim for violation of the building 


code, the court finding that the 
statute’s opening words, “Notwith- 
standing any other civil remedies 
available,” meant that “barring 
[homeowners’] statutory claim un- 
der §553.84 based on the economic 
loss rule would essentially abolish 
the statutory cause of action.”'® De- 
spite the contrary holding in 
Comptech on this point, the 
Stallings court (which acknowl- 
edged its conflict with the panel 
opinion in Comptech, although in 
advance of the rehearing opinion 
which reached the same conclusion), 
quoted another Third District case'® 
with approval and emphasis: 
“Courts cannot willy nilly strike 
down legislative enactments.””° 

The Second District, shortly be- 
fore the Stallings opinion was is- 
sued, took a similar stance in 
Delgado v. J.W. Courtesy Pontiac 
GMC-Truck, Inc., 693 So. 2d 602, 606 
(Fla. 2d DCA 1997), finding that 
Florida’s Deceptive and Unfair 
Trade Practices Act (FDUTPA), FS. 
§501.201 et seq., amounted to a leg- 
islatively mandated “new cause of 
action for the benefit and protection 
of the consuming public.” “As a new 
cause of action, the FDUTPA con- 
stitutes a substantive law, which 
creates, defines, and regulates 
rights which are to be administered 
by the courts.””! 

The plaintiffs in Delgado had 
bought what the dealer told them 
was a new car. On learning that the 
car previously had been seriously 
damaged in an accident, they sued 
the dealer under FDUTPA, and for 
common law fraud.” 

On appeal from a grant of the 
dealer’s motion for judgment on the 
pleadings, based on the trial court’s 
application of the economic loss rule, 
the Second District reversed and 
remanded, finding that the eco- 
nomic loss rule did not eliminate a 
FDUTPA claim, even though this 
consumer transaction was based on 
a written contract. In reaching that 
conclusion, the court relied on prin- 
ciples of separation of powers, hold- 
ing that the “judicial policy pro- 
nouncement in the form of the 
economic loss rule has no applica- 
tion within the realm of a statutory 
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cause of action brought under the 
FDUTPA.” This trend was followed 
in Facchina v. Mutual Benefits Corp., 
23 Fla. L. Weekly D2185 (Fla. 4th 
DCA September 23, 1998), where 
the Fourth District Court of Appeal 
joined the Fifth, the Third, and the 
Second in holding that a judge-made 
rule such as the economic loss rule 
would give way to an expression by 
the legislature of its “intent not to 
apply judicial limits on common law 
remedies” to a statutory cause of 
action.** The rationale in Facchina 
was that argued by Professor 
Nussbaum: “It would be unrealistic 
to hold future defamation claimants 
to a duty to provide for remedies by 
contract with potential defamers.”” 

The discussions in Stallings, 
Delgado, and Facchina seem to au- 
gur well for recovery in some future 
actions, establishing that the issue 
of recovery in the face of an eco- 
nomic loss rule defense is still open 
to discussion, litigation, and pos- 
sible victory. 


Conclusion 

Despite the continued existence of 
the economic loss rule, recent cases 
indicate that the intermediate ap- 
pellate courts are uneasy with this 
concept: If a party fails to negotiate 
a contract that foresees all possible 
sources of injury, no noncontract 
remedy will be available. When 
faced with this situation, there may 
be room to draft and litigate on one 
or more intentional tort theories, 
and an examination of the statutes 
may also be useful in fostering the 
client’s cause. U 


1 See AFM Corp. v. Southern Bell Tel. 
& Tel. Co., 515 So. 2d 180 (Fla. 1987). 

2 The focus in this article is on contro- 
versies affecting litigants who actually 
had a “contract,” regardless of its terms. 
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Thus, the significant problems of liti- 
gants without privity generally will not 
be explored. 

3 Comptech, 711 So. 2d at 1257. 

5 Id. 

6 Td. at 1261 n.6. 

7 Apparently the court also was put off 
by Comptech’s over-the-top damages 
claim: more than $2 million for property 
damage to its electrical systems, ware- 
house space, and computers, plus a de- 
mand for $5 million in punitive dam- 
ages. Id. at 4. 

8 Hugh McConnell, Diminished Capac- 
ity—Owners’ Ability to Sue for Construc- 
tion Defects in Florida, 71 Fia. B.J. 64 
(June 97). Mr. McConnell was one of the 
attorneys for the disappointed 
homeowners in Casa Clara Condo- 
minium Assn. v. Charley Toppino & Sons, 
Inc., 620 So. 2d 1244 (Fla. 1993), the 
leading case upholding the economic loss 
rule. 

° HTP, 685 So. 2d at 1239. 

10 See Nerbonne, N.V. v. Lake Bryan 
Properties, 689 So. 2d 322 (Fla. 5th 
D.C.A. 1997) (the court refused to apply 
the economic loss rule and upheld fraud 
claim where it determined that defen- 
dant had an “extra contractual, preex- 
isting duty not to collude” in a scheme 
to defraud plaintiffs). 

1! Bankers, 697 So. 2d at 161 (empha- 


sis added). 

12 Jd. at 161. 

‘4 Nussbaum at 505. 

Casa Clara, 620 So. 2d at 1245. 

‘6 Comptech, 711 So. 2d at 1257. The 
court’s reference to §553.85 appears to 
be a typographical error; the context 
makes clear that it is §553.84 that was 
meant. 

The full text of §553.84 is: “Notwith- 
standing any other remedies available, 
any person or party, in an individual 
capacity or on behalf of a class of per- 
sons or parties, damaged as a result of a 
violation of this part or the State Mini- 
mum Building Codes, has a cause of ac- 
tion in any court of competent jurisdic- 
tion against the person or party who 
committed the violation.” 

'8 Stallings, 710 So. 2d 195. 

19 Rubio v. State Farm Fire & Casualty 
Co., 662 So. 2d 956 (Fla. 3d D.C.A. 1995), 
rev. denied, 669 So. 2d 252 (Fla. 1996). 

20 Rubio, 662 So. 2d at 957 n.2 (empha- 
sis added in Stallings, 710 So. 2d at 196). 

21 Delgado, 693 So. 2d 602. 

22 The Second District sustained the 
fraud claim as well, relying on HTP and 
its progeny. Delgado, 693 So. 2d at 604— 
605. 

23 Td. at 609. 

24 Facchina, 23 Fla. L. Weekly D2185. 

a5: 


that’s a big problem. 
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seizure might land you in the hospital. 
It should never land you in jail. 


Get the facts about 


partial seizures. 


Epilepsy isn’t a crime. 
So why should a seizure land you in jail? 


It happens all too often. Many people — even in the criminal justice system 
— think all epileptic seizures are convulsions. They’re unaware that half the 
adult population with epilepsy has partial seizures that are quite different. And 


In fact, it’s very bad news for people with epilepsy. It can get them arrested 
— even convicted — for involuntary, seizure-related behavior, including 


The science is clear. Excessive neuronal discharge in the brain’s temporal or 
frontal lobes can produce brief episodes of unusual behavior. Staring. 
Fumbling. Repetitive movements. Grabbing hold. Shouting. Running. Even 
disrobing. Simultaneous TV-EEG recordings document the link between the 
brainwaves and the behavior. The same neuronal firing blocks awareness of time 
and place and the ability to respond appropriately to others — including the 
police. Dangerous? No. Embarrassing? 

Definitely. Criminal? No way. Having a 
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A Seven-Step Analysis of 


Equitable Distribution in Florida 
Part 1: Classification and Valuation of Marital Property 


by Victoria M. Ho and James Rhett Brigman 


lorida’s equitable distribu- 
tion scheme is set out in 
§61.075. The statute 
gives the trial court the 
power to divide the parties’ mari- 
tal assets in or after a dissolution 
proceeding. To perform a distribu- 
tion, the court first must classify the 
parties’ property as either marital 
or nonmarital. The court then must 
value the assets as of a date deter- 
mined by the court. Finally, the 
court must distribute the marital 
assets equitably between the par- 
ties, starting from the premise that 
any distribution will be equal: 
In a proceeding for dissolution of mar- 
riage, in addition to all other remedies 
available to a court to do equity between 
the parties, or in a proceeding for dis- 
position of assets following a dissolution 
of marriage by a court which lacked ju- 
risdiction over the absent spouse or 
lacked jurisdiction to dispose of the as- 
sets, the court shall set apart to each 
spouse that spouse’s nonmarital assets 
and liabilities, and in distributing the 
marital assets and liabilities between 
the parties, the court must begin with 
the premise that the distribution should 
be equal... .! 

Taken in a different order, the sub- 
parts of §61.075 lend themselves to 
a logical, chronological guideline 
which we hope will define the dis- 
tribution process more clearly. As an 
overview, the process can be illus- 
trated through the following seven 
steps: 

1) Set the cutoff date relevant to 
which the court will classify assets 
and liabilities as marital or 
nonmarital: i.e., assets acquired or 
liabilities incurred after the mar- 
riage began but before this cutoff 
date will be presumed marital, and 
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The court must 
distribute the marital 
assets equitably 
between the parties, 
starting from the 
premise that any 
distribution will 
be equal. 


assets acquired or liabilities in- 
curred after the marriage began but 
after this cutoff date will be pre- 
sumed nonmarital. F.S. §61.075(6). 

2) Classify the parties’ assets and 
liabilities as marital or nonmarital. 
FS. §§61.075(5) and 61.075(7). 

3) Set the date or dates at which 
the parties’ assets and liabilities 
will be valued. F.'S. §61.075(6). 

4) Assign value to the parties’ 
marital assets and liabilities. F.S. 
§61.075(3)(b) and (c). 

5) Distribute the parties marital 
assets and liabilities, keeping in 
mind that any distribution should 
be equal unless one or more of the 
factors in §61.075 (1)(a)—(j) justifies 
an unequal distribution. 

6) Structure the distribution 
award: 

a) An unequal distribution 


must be supported in the order by 
written findings based on compe- 
tent substantial evidence as to any 
factors justifying the inequality. F.S. 
§61.075(3). 

b) Regardless of whether the 
distribution is equal or unequal, the 
order must include specific written 
findings as to the clear identifica- 
tion of nonmarital assets and li- 
abilities, the identification and 
valuation of marital assets and li- 
abilities and which spouse is en- 
titled to each, and any other factors 
which may be necessary to explain 
the rationale for the distribution 
scheme to an appellate court or a 
party. §61.075(3)(a)-(d). 

c) To effect the judgment, a 
court can order lump sum or peri- 
odic payments. FS. §61.075(9). 

7) Consider whether alimony is 
appropriate. §61.075(8). 

Part one of this article covers the 
first four steps in the process: 1) get- 
ting to the point of distribution by 
setting the date relevant to classi- 
fication of assets and liabilities; 2) 
classifying assets and liabilities as 
marital or nonmarital; 3) setting 
dates relevant to valuing the assets 
and liabilities; and 4) assigning 
value to the marital assets and li- 
abilities. Our main emphasis in part 
one will be on classification. In part 
two we will discuss steps five 
through seven: 5) the actual distri- 
bution process (including circum- 
stances which have justified un- 
equal distributions); 6) structuring 
the distribution award; and 7) the 
interplay between distribution and 
alimony. 


Step 1: Establishing 
Duration of “Partnership” 

For purposes of classifying the 
assets and liabilities as marital or 
nonmarital, one important piece of 
information a court needs to know 
is whether assets and liabilities 
were acquired or incurred before, 
during, or after the marriage. So, 
before the court can begin the clas- 
sification process, it makes sense 
that it would have to determine the 
duration of the “partnership.” Ob- 
viously, establishing the beginning 
of the marriage is easy; it is setting 
the ending date which sometimes is 
complex. It might not be equitable 
to use the date the parties formally 
dissolved the marriage, since the fi- 
nal order might not be entered for a 
substantial period of time after the 
parties officially decided to divorce. 
It would be illogical to presume that 
assets acquired during this period 
were marital. Section 61.075(6) ad- 
dresses this concern by providing 
that the “cut-off date for determin- 
ing assets and liabilities to be iden- 
tified or classified as marital assets 
and liabilities” is the earliest of the 
date the parties entered into a valid 
separation agreement, any other 
date expressly established by a valid 
separation agreement, or the date 
of the filing of a petition for dissolu- 
tion of marriage. 


Step 2: Classification 
of the Assets 

After the court has established 
the “cut-off date” in step 1, it can 
begin the difficult process of identi- 
fying the parties’ assets and liabili- 
ties and classifying them as mari- 
tal or nonmarital. This is one of the 
most important steps in the distri- 
bution process, since §61.075(1) 
makes it clear that only marital 
property can be distributed. Sec- 
tions 61.075(5)(a) and (b) and 
§61.075(7) provide some definition 
for what constitutes marital and 
nonmarital property. The sections, 
taken together, establish types of 
property and suggest how each 
should be classified, which we de- 
scribe in the following major four 
categories: 


ated” during the marriage (real 
property held as tenants by the en- 
tireties, assets acquired, and liabili- 
ties incurred individually or jointly 
during the marriage, and pension 
and retirement plans). 

Section 61.075(5)(a)(5) mandates 
that real property held by the parties 
as tenants by the entireties is to be 
treated as marital, regardless of when 
the property was acquired. Prior to 
the Florida Supreme Court’s decision 
in Robertson v. Robertson, 593 So. 2d 
491 (Fla. 1991), there was a presump- 
tion in favor of awarding the property 
to one party when a party could es- 
tablish that he or she purchased the 
property with nonmarital funds. (See 
Ball v. Ball, 335 So. 2d 5 (Fla. 1976)). 
In Robertson, the court held that even 
when a party could show nonmarital 
funds were used to purchase entire- 
ties property or when premarital 
property was later conveyed to entire- 
ties ownership, the statute created a 
presumption that the property was 
marital and subject to equitable dis- 
tribution.’ It is up to the spouse seek- 


ing to have the property classified as 
nonmarital to prove that a gift was 
not intended.’ 

The First District Court of Appeal 
has expanded on this to hold that 
when property is held by the en- 
tirety, expenditures made on the 
property during the marriage are 
presumed to be “in furtherance of 
the marriage” and are presumed to 
be from marital funds unless proved 
otherwise.‘ That court has also held 
that even when a party can clearly 
show that inherited or nonmarital 
funds are the source of money paid 
for additions or improvements to 
entireties property, the whole prop- 
erty is still classified as marital 
unless the party can show that no 
gift was intended.® 

Although it is difficult to over- 
come the presumption that a gift 
was intended, it is possible. For in- 
stance, in Hill v. Hill, 675 So. 2d 168 
(Fla. 5th DCA 1996), the former 
husband conveyed title to a house 
in which the couple resided to him- 
self and his wife as tenants by the 
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entireties. In reversing the trial 
court’s determination that the house 
was a marital asset, the court held 
that the husband showed that no 
gift of the property was intended. 
The court looked to testimony of 
both parties stating that the convey- 
ance was purely for survivorship 
purposes: The former husband was 
concerned with making sure the 
property devolved to his wife or chil- 
dren, instead of to his mother and 
sister, at his death.® A party seek- 
ing to overcome the presumption is 
generally required to meet a 
“greater weight of the evidence” 
standard.’ 

Some courts have applied the pre- 
sumption explained in Robertson to 
personal property as well. In 
Thibault v. Thibault, 632 So. 2d 261 
(Fla. 1st DCA 1994), the court held 
that when the initial investment in 
the parties’ business venture came 
from a joint account established 
with the former wife’s premarital 
funds, the Robertson rule applied.* 
It was her burden to overcome the 
presumption that a gift of the funds 
was intended. 

Generally, assets and liabilities 
created during the marriage are 
treated much the same way as real 
property held as tenants by the en- 
tireties. Section 61.075(5)(a)(1) clas- 
sifies as marital property “[a]ssets 
acquired and liabilities incurred 
during the marriage, individually by 
either spouse or jointly by them.” 
Section 61.075(7) adds that “all as- 
sets acquired and liabilities in- 
curred by either spouse subsequent 
to the date of the marriage and not 
specifically established as 
nonmarital assets or liabilities are 
presumed to be marital assets and 
liabilities.” This part of the statute 
reversed Ball, in which the Florida 
Supreme Court had held that assets 
acquired or liabilities incurred by 
either spouse individually during 
the marriage were presumed to be 
nonmarital. The contesting spouse— 
under this earlier rule—had to prove 
that a gift was intended. Under the 
new rule, the spouse trying to have 
the property declared nonmarital 
must affirmatively overcome the gift 
presumption “by a showing that the 
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Generally, assets 
and liabilities created 
during the marriage 
are treated much the 
same way as real 
property held as 
tenants by 
the entireties. 


assets and liabilities are nonmarital 
assets and liabilities.”” Even when a 
spouse titles property solely in that 
spouse’s name, if it was acquired 
during the marriage, it can properly 
be treated as a marital asset.'° 

When an asset created during the 
marriage is not received until after 
the divorce petition has been filed, 
it is still presumed to be a marital 
asset subject to equitable distribu- 
tion. In Beers v. Beers, 23 Fla. L. 
Weekly D2370 (Fla. 5th DCA 1998), 
the court considered the former 
wife’s claim to fees received by the 
attorney-husband, and recognized 
that characterization of the fees de- 
pended on the timing of the retainer 
and the work performed on the case. 
Citing the Fourth District Court of 
Appeal’s opinion in Roberts v. Rob- 
erts, 689 So. 2d 378 (Fla. 4th DCA 
1997), for support, Beers held that 
if the retainer was received and the 
work was performed prior to the fil- 
ing of the petition for dissolution, 
“the fees may properly constitute 
property subject to equitable distri- 
bution, even though the fees were 
received after the filing of the peti- 
tion.”"' When the retainer was re- 
ceived and work was performed af- 
ter the date of filing the petition for 
dissolution, fees received would be 
nonmarital property under the clear 
language of §61.075(6).'*? However, 
the court recognized that in at least 
one scenario, characterization was 
not so clear-cut: 


In situations where the attorney-spouse 
is retained before the filing of the peti- 
tion, but performs work both before and 
after the filing of the petition, the deci- 
sion as to whether the fees received upon 
settlement constitute marital property 
is one that lies within the sound discre- 
tion of the trial judge." 


While the Beers court used the 
rationale in Roberts for support, the 
conclusion in Roberts concerned con- 
tingency fee cases. The Roberts court 
ultimately held that due to their 
highly speculative nature, unsettled 
contingency fee cases should not be 
included as marital assets, even 
when they had initiated during the 
marriage. '* 

Even intangible assets, if created 
during the marriage, are marital. 
For instance, in Thompson v. Thomp- 
son, 576 So. 2d 267 (Fla. 1991), the 
Florida Supreme Court held that 
professional goodwill can also be a 
marital asset: “If it exists and if it 
was developed during the marriage, 
professional goodwill is a marital 
asset which should be included in 
the marital estate upon dissolu- 
tion.” Personal goodwill, however, 
is a separate nonmarital asset and, 
therefore, not subject to equitable 
distribution. 

Pension and retirement plans also 
are marital property. Section 
61.075(5)(a)(4) includes “[aJll vested 
and nonvested benefits, rights, and 
funds accrued during the marriage 
in retirement, pension, profit-shar- 
ing, annuity, deferred compensation, 
and insurance plans and programs 
....” This probably applies to 
unvested stock options as well, al- 
though Florida does not offer any 
cases directly on this issue. 

eSeparate property: Property 
which is or was owned solely by one 

Section 61.075(5)(b)(1) defines as 
nonmarital “[a]ssets acquired and 
liabilities incurred by either party 
prior to the marriage, and assets 
acquired and liabilities incurred in 
exchange for such assets and liabili- 
ties.” The general rule, then, is that 
property which belonged to one 
spouse before the marriage remains 
nonmarital property. One nuance of 
this rule involves pension and re- 
tirement plans. While pension and 
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retirement plans, as discussed 
above, generally qualify as marital 
assets, at least some of the funds 
included in the plans can constitute 
nonmarital property. In Blase v. 
Blase, 704 So. 2d 741 (Fla. 4th DCA 
1998), the Fourth District Court of 
Appeal held that the portion of 
funds which had already been de- 
posited into the former husband’s 
401(k) plan before his marriage 
were properly classified as 
nonmarital property. Only the funds 
deposited during the marriage con- 
stituted marital assets.'” 

If property held by a party be- 
fore a marriage can be classified 
as nonmarital, it makes sense 
that inherited property or other 
property separately given to one 
spouse during the marriage 
would also be nonmarital. Accord- 
ingly, §61.075(5)(b)(2) provides that 
“assets acquired separately by ei- 
ther party by noninterspousal gift, 
bequest, devise, or descent, and as- 
sets acquired in exchange for such 
assets” are nonmarital. 

It is possible for nonmarital prop- 
erty to lose its nonmarital charac- 
ter. Section 61.075(5)(a)(3) classifies 
“interspousal gifts during the mar- 
riage” as marital. Outside of explicit 
gifts in the ordinary sense of the 
word, this section also applies to 
nonmarital property which is either 
used for the marriage or is not kept 
separate from other, marital prop- 
erty. How “separate” the property 
has to remain is an important issue. 
In the case of cash, the property eas- 
ily can become marital if it is de- 
posited into joint accounts, the ra- 
tionale being that “funds so 
intermingled lose their separate 
identity and become untraceable.”"® 
For example, in Amato v. Amato, 596 
So. 2d 1243 (Fla. 4th DCA 1993), the 
court held that $70,000 in insurance 
proceeds belonging to the wife, but 
which had been commingled in a 
joint checking account, could prop- 
erly be classified as marital prop- 
erty. The court held that the funds 
were subject to the same presump- 
tion outlined in Robertson that they 
had become marital property. 

Most courts agree that actual 
commingling can convert at least 


part of the nonmarital property to 
marital assets. It is not clear what 
happens when some of the funds are 
traceable and a party can establish 
that those funds never lost their 
separate character. Amato contained 
a footnote in which the court ob- 
served there was no suggestion that 
the original deposit of nonmarital 
funds could be traced. The court in 
Archer v. Archer, 712 So. 2d 1198 
(Fla. 5th DCA 1998), has interpreted 
this footnote as suggesting that 
when funds can be traced, another 
result might be reached. Archer held 
that the presumption of a gift to the 
other spouse arose only with respect 
to those funds in the joint account 
which had actually become com- 
mingled with marital funds. When 
it could be established that certain 
assets deposited into a joint account 
by the former wife were from a 
nonmarital source and had never 
become actually commingled or oth- 
erwise untraceable, the former hus- 
band had the burden of proving that 
a gift was intended. If the husband 


could not meet this burden, certain 
stocks in the joint account which 
were traceable could properly be 
classified as nonmarital.'® 

This is consistent with 
Spielberger v. Spielberger, 712 So. 2d 
835 (Fla. 4th DCA 1998), in which 
the court considered an account 
made up of money deposited by the 
husband prior to the marriage. Al- 
though the account had been titled 
in both parties’ names after the 
marriage, the court held that be- 
cause the wife never deposited any 
funds or withdrew any funds from 
the account, there was no actual 
commingling, and the account re- 
tained its nonmarital character.”° 
The court in Lyons v. Lyons, 687 So. 
2d 837 (Fla. 2d DCA 1996), reached 
a similar conclusion, holding that 
when a certificate of deposit funded 
solely by one party’s inheritance was 
titled in both names but the prop- 
erty was never commingled, the CD 
was still a nonmarital asset.”! 

Even when nonmarital property 
is kept separate from joint funds, if 
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a portion of the property is used to 
acquire assets or luxuries for the 
marriage, those acquired assets or 
luxuries become marital property 
under the theory of interspousal 
gifting.” When nonmarital assets 
are used as collateral to secure a 
marital loan, the courts are divided. 
The Second District Court of Appeal 
considered this issue in Farrior v. 
Farrior, 712 So. 2d 1154 (Fla. 2d 
DCA 1998), and held that the col- 
lateral retained its nonmarital char- 
acter.”> The court reasoned that “it 
is completely illogical to say that the 
pledge of $10 million in stock to se- 
cure a $100,000 debt would convert 
the $10 million in stock to a mari- 
tal asset.”** However, the court rec- 
ognized that this directly conflicts 
with the Third District Court of 
Appeal’s decision on that issue in 
Adams v. Adams, 604 So. 2d 494 (Fla. 
3d DCA 1992), and certified conflict 
to the Florida Supreme Court. 

¢ Enhancement, appreciation, and 
income: Active appreciation is mari- 
tal, passive appreciation is sepa- 
rate.” 

When there is passive apprecia- 
tion on nonmarital property—that 
is, appreciation because of market 
or other factors and not stemming 
from the effort of a party—the ap- 
preciation is also treated as a 
nonmarital asset. In Blase, after the 
court held that any funds which 
were in the husband’s 401k before 
the marriage were nonmarital prop- 
erty, the court added that any pas- 
sive appreciation or interest accru- 
ing during the marriage—as to that 
nonmarital portion—also consti- 
tuted nonmarital property.” 

But the statute recognizes that 
nonmarital property can be “im- 
proved” through the efforts of either 
spouse or the efforts of the “partner- 
ship.” Section 61.075(5)(a)(2) spe- 
cifically includes active appreciation 
of a nonmarital property under 
marital assets: “The enhancement 
in value and appreciation of 
nonmarital assets resulting either 
from the efforts of either party dur- 
ing the marriage or from the contri- 
bution to or expenditure thereon of 
marital funds or other forms of 
marital assets, or both... .” If the 
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nonmarital assets of one spouse 
appreciate either due to marital ef- 
fort or expenditure or due to the ef- 
forts of the other spouse, the char- 
acter of the underlying nonmarital 
property does not change, but the 
appreciation is a marital asset. In 
Robbie v. Robbie, 654 So. 2d 616 (Fla. 
4th DCA 1995), the appellate court 
considered the husband’s family’s 
corporation. Although the corpora- 
tion itself was nonmarital property, 
the husband had taken an active 
role in the company’s management 
during the parties’ marriage, so the 
court held that his marital efforts 
enhanced the company’s value. That 
enhancement in value constituted a 
marital asset.”’ 

The Second District Court of Ap- 
peal has also used this subsection 
of the statute to conclude that when 
marital funds are used to pay down 
a mortgage on nonmarital property, 
the resulting equity gained in the 
property is a marital asset subject 
to distribution.” 

In Farrior, the court considered 
stock inherited by the former wife 
and titled in her name for the dura- 
tion of the marriage. Although the 
stock itself was a nonmarital asset, 
the court held that if the trial court 
could find evidence that the 
husband’s investment advice had 
increased the value of the stock, that 
portion of the appreciation in value 
would be a marital asset.” One im- 
portant word of caution is in order 
here: The Farrior decision certified 
conflict with the decision of another 
district court on a separate issue. 
Although the Florida Supreme Court 
probably will not review Farrior’s 
holding regarding the appreciation 
issue since it is a fairly straightfor- 
ward reading of the statute, it is im- 
portant to realize that this is a pos- 
sibility. Once the court exercises 
jurisdiction, it is not limited to re- 
view of just the conflict issue. 

When there is income from prop- 
erty, that income is generally 
treated the same as the underlying 
property: Income from marital prop- 
erty is treated as marital and sub- 
ject to distribution, income from 
nonmarital property is treated as 
nonmarital and not subject to dis- 


tribution. There is one logical ca- 
veat: Section 61.075(5)(b)(3) defines 
as nonmarital “all income derived 
from nonmarital assets during the 
marriage unless the income was 
treated, used, or relied upon by the 
parties as a marital asset... .” As 
with other types of nonmarital prop- 
erty, if it is used as marital property, 
it is treated as marital property. 

¢ Property disposed of by the di- 
rection of the parties: 

While courts do have the power 
to effect a distribution, it is not al- 
ways necessary for them to do so. In 
some instances, the parties them- 
selves might have a distribution 
scheme which satisfies both sides. 
This allows for the parties to decide 
which assets are more valuable to 
each spouse, and come up with a 
distribution which, while not neces- 
sarily “equal” on paper, may be more 
satisfactory than a judicial “add it 
all up and divide by two” approach. 
Section 61.075(5)(b)(4) recognizes 
this; it classifies as nonmarital prop- 
erty “[a]ssets and liabilities ex- 
cluded from marital assets and li- 
abilities by valid written agreement 
of the parties, and assets acquired 
and liabilities incurred in exchange 
for such assets and liabilities.” 

This section gives the parties the 
right to agree to exclude certain 
property from judicial distribution. 
In fact, the whole distribution pro- 
cess may be governed by agreement 
between the parties. The Fifth Dis- 
trict Court of Appeal, in Viera v. 
Viera, 698 So. 2d 1308 (Fla. 5th DCA 
1997), explained: 


In a contested dissolution action, 
Florida law requires the identification 
of marital and nonmarital assets and 
liabilities and the allocation of assets 
and liabilities to each party. This re- 
quirement is not necessary where 
there is an agreement executed by the 
parties, as long as the agreement is 
followed. However, the final judgment 
must reflect that the property was dis- 
tributed as agreed.*° 


While the parties can direct the 
distribution through a written 
agreement, Viera holds that the 
court still has a duty to ascertain 
whether the assets and liabilities 
were actually distributed in accor- 
dance with the agreement. And as 
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with any contract, the court can 
make a determination of whether 
the agreement itself is valid. 


Step 3: Setting 
the Valuation Date 

After a court establishes what the 
marital assets are, it has the pool of 
property which can be distributed. 
These assets (and, of course, liabili- 
ties) can be a hodgepodge of apples 
and oranges—extremely different in 
kind. Also, some or all may have 
appreciated or depreciated over the 
course of time. It would not make 
sense to arbitrarily set one date for 
valuing all assets in all cases, so the 
court must determine the appropri- 
ate date or dates before it begins the 
process of valuing the property. 

Section 61.075(6) provides that 
the dates to be used for determin- 
ing the values of marital assets and 
liabilities (different assets may, in 
the court’s discretion, be valued at 
different dates) are dates deter- 
mined by the court which are “just 
and equitable under the circum- 
stances.” Generally, the date of valu- 
ation is either the date the parties 
entered into a valid separation 
agreement or the date they filed the 
petition for dissolution,*! but appel- 
late courts have upheld other 
dates—such as the date of the final 
hearing—as well.*? When marital 
assets have appreciated passively 
since the filing date, the date of the 
final hearing generally should be 
used. When marital assets have ap- 
preciated due to the work efforts of 
either party since the filing date, the 
filing date should be used. 


Step 4: Valuing 
the Marital Property 

For the court to be able to struc- 
ture a distribution “equitably,” it 
must ascertain the value of the mari- 
tal assets and liabilities. Valuing 
some property, such as checking ac- 
counts, cars, and houses, will be fairly 
straightforward once the court has 
established a valuation date. Other 
property may present more of a chal- 
lenge. Consider, for example, intan- 
gible assets. Remember Thompson, 
576 So. 2d at 268, where the Florida 
Supreme Court held that profes- 


sional goodwill can be a marital as- 
set. Obviously, assets such as this 
present special problems regarding 
valuation, but at least one court has 
used a “fair market value” approach 
to professional goodwill:** taking the 
price a willing buyer would pay and 
a willing seller accept for the busi- 
ness—neither acting under du- 
ress—and subtracting from that 
price the assets of the business. Any 
excess over assets would represent 
goodwill. Valuing intangible assets 
such as this may be more difficult, 
but it is necessary. 

Valuation issues also arise when 
dealing with retirement or pension 
plans. The Florida Supreme Court 
considered a vested retirement plan 
in Boyett v. Boyett, 703 So. 2d 451, 
453 (Fla. 1997), and held that the 
value of the plan should not include 
any contributions made after the 
judgment of dissolution. Boyett also 
established that although a retire- 
ment plan must be valued at the 
date of dissolution, it should be val- 
ued without any penalty for early 


retirement, reasoning that the par- 
ties both “get the benefit of the 
growth of that value simply because 
the payments are not received be- 
ginning at the time of dissolution.” 
This valuation method does not ap- 
ply if there is a lump sum payment 
at the time of distribution;* pre- 
sumably then there would be a 
straightforward present value as- 
signed to the retirement plan. In 
dicta, the court cautioned that re- 
tirement plans are to be evaluated 
on a case-by-case basis: “Valuation 
of retirement benefits is fact-inten- 
sive and varies depending upon the 
plan, and the trial judge must de- 
termine the equitable valuation 
with the limitation being the valu- 
ation is not to include post-marriage 
contributions.”*® 


Conclusion 

Setting the cut-off date for assets 
and liabilities to be considered mari- 
tal, classifying the property as mari- 
tal or nonmarital, setting the valu- 
ation date for marital property, and 
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valuing marital property—These first 
four steps are crucial to the distribu- 
tion process, because it is through 
them that a court establishes what 
specific property is available for dis- 
tribution and what the total value of 
marital property is. In part two of this 
article we will explore the actual dis- 
tribution process, concentrating spe- 
cifically on those instances where 
appellate courts have actually ap- 
proved or ordered an unequal distri- 
bution. Also, we will analyze the in- 
terplay between equitable 


distribution and alimony, and discuss 
when it is appropriate to use alimony 
to offset an equal distribution. Taken 
together, the two parts of this article 
should provide a complete overview 
and analysis of the entire equitable 
distribution process. q 


1 Fra. Start. §61.075(1). 

2 Robertson, 593 So. 2d at 494-95. See 
also Kelly v. Kelly, 637 So. 2d 43 (Fla. 2d 
D.C.A. 1994). 

3 Robertson, 593 So. 2d 491. 

* Dal Ponte v. Dal Ponte, 692 So. 2d 283, 
283 (Fla. Ist D.C.A. 1997). The court 
denied the former wife’s claim that she 
was entitled to be reimbursed for mort- 
gage payments she made during the 
separation. 

5 Ray v. Ray, 624 So. 2d 1146 (Fla. 1st 
D.C.A. 1993). 

§ Hill, 675 So. 2d at 170. 

7 See, e.g., Heim v. Heim, 712 So. 2d 
1238 (Fla 4th D.C.A. 1998). 

8 Thibault, 632 So. 2d at 266-67. (“We 
are of the view that the same rule ap- 
plies with respect to personal property.”) 
But see Archer v. Archer, 712 So. 2d 1198, 
1199 (Fla. 5th DCA 1998) (holding that 
the presumption only applies where 
there has been actual commingling). 

Stat. §61.075(6). 

10 See Howes v. Howes, 613 So. 2d 551 
(Fla. 4th D.C.A. 1993) (holding that au- 
tomobiles titled in husband’s name but 
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purchased during the marriage with 
marital funds were marital property). 

1 Beers, 23 Fla. L. Weekly D2370. 

14 Roberts, 689 So. 2d at 382. (The court 
noted that it could be proper to consider 
unsettled contingency fee cases when 
examining the alimony issue). 

15 Thompson, 576 So. 2d at 268. 

16 See also Victoria Ho and Kristine 
Rieger, How to Analyze Marital v. 
Nonmarital Property in Divorce Proceed- 
ings, 70 Fia. B.J. 84 (Oct. 1996). 

17 Blase, 704 So. 2d at 742; See also 
Adkins v. Adkins, 650 So. 2d 61 (Fla. 3d 
D.C.A. 1994); Parker v. Parker, 610 So. 
2d 719 (Fla. 1st D.C.A. 1992). 

18 Amato v. Amato, 596 So. 2d 12438, 
1244 (Fla. 4th D.C.A. 1992). See also 
Woodard v. Woodard, 634 So. 2d 782 (Fla. 
5th D.C.A. 1994); Crews v. Crews, 536 So. 
2d 353 (Fla. 1st D.C.A. 1988); and Walser 
v. Walser, 473 So. 2d 306 (Fla. 2d D.C.A. 
1985). 

19 Archer, 712 So. 2d at 1200. 

20 Spielberger, 712 So. 2d at 837. 

21 Lyons, 687 So. 2d 837. 

22 See, e.g., Farrior v. Farrior, 712 So. 2d 
1154, 1156 (Fla. 2d D.C.A. 1998); Ray v. 
Ray, 624 So. 2d 1146, 1148 (Fla. 1st 
D.C.A. 1993). 

23 Farrior, 712 So. 2d at 1157. 
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25 See also Ho and Rieger, supra note 
16. 

26 Blase, 704 So. 2d 741. 

27 Robbie, 654 So. 2d at 617. 

28 Cornette v. Cornette, 704 So. 2d 667, 
668 (Fla. 2d D.C.A. 1997). 

2° Farrior, 712 So. 2d at 1157. 

3° Viera, 698 So. 2d at 1308. 

31 See, e.g., Ritter v. Ritter, 690 So. 2d 
1372, 1376 (Fla. 2d D.C.A. 1997). 

32 See White v. White, 717 So. 2d 89, 89 
(Fla. 3d D.C.A. 1998). 

33 Makowski v. Makowski, 613 So. 2d 
924, 926 (Fla. 3d D.C.A. 1993). 

34 Boyett v. Boyett, 703 So. 2d 451, 453 
(Fla. 1997). 

35 Td. (“Of course . .. this issue is avoided 
if payment of the retirement asset is 
made at the time of dissolution either 
by lump-sum payment or by the begin- 
ning of periodic retirement plan pay- 
ments.”). 
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A Visual Art Law You Had Better Not Overlook 


useums, art galleries, 

municipalities, and 

collectors are now sub- 

ject to federal legisla- 
tion protecting artists’ rights to pre- 
vent alteration and destruction of 
their work. In 1990, over substan- 
tial opposition and after lengthy 
debate, Congress passed the Visual 
Artists Rights Act (“VARA” or “the 
act”) which amended §106A of the 
United States Copyright Act. VARA 
provides artists with a claim for the 
wrongful destruction, mutilation, or 
alteration of their works of art, as 
well as for incorrect attribution. 
These rights of attribution and pro- 
tection from alteration and destruc- 
tion generally are known as artists’ 
“moral rights.” VARA entitles an 
artist to all remedies under the 
copyright act, except criminal rem- 
edies, including statutory damages, 
attorneys’ fees, costs, and injunctive 
relief.? This new legislation dra- 
matically alters the relationship 
between artists and their collectors, 
and should be considered when pur- 
chasing, borrowing, commissioning, 
and even displaying works of visual 
art. In the last few years, artists 
have become aware of their right to 
prevent destruction and mutilation 
of their work. As a consequence, 
there has been a flurry of interest 
in pursuing VARA claims, and sev- 
eral reported decisions interpreting 
VARA. This article outlines VARA, 
the cases applying the act, and some 
of its shortcomings. 


Protected Works of Art 
VARA applies only to “works of 
visual art.” Under VARA, a “work 


by Rachel A. Camber 


VARA represents a 
positive step toward 
Congress’ 
recognition of the 
public’s moral 
responsibility to 
preserve and protect 
works of art. 


of visual art” is a painting, draw- 
ing, print, sculpture, or photograph 
produced for exhibition purposes 
only. The work must exist in a single 
copy or in a limited edition of 200 
copies or fewer that are signed and 
consecutively numbered by the au- 
thor.* The statutory definition ex- 
cludes posters, applied art,® motion 
pictures, audio visual work, elec- 
tronic publication, books, advertis- 
ing material, and work for hire.* Al- 
though applied art is specifically 
excluded from VARA’s protection, 
VARA will protect works of visual 
art which incorporate elements of, 
but do not constitute, applied art.’ 
In spite of the stated narrow statu- 
tory definition of “works of visual 
art,” the legislative history suggests 
that courts have limited discretion 
to broaden the definition of “works 


of visual art” to include contempo- 
rary art forms not specifically ex- 
cluded.® 

Courts may consider a work of 
art, such as sculpture, which con- 
sists of many separate components, 
to be a single integrated work of art 
under VARA. This distinction is 
important where a work of art has 
several components, and some parts 
fall within the VARA definition of 
“works of visual art” and other parts 
do not. Otherwise, if the multicom- 
ponent work is not considered a 
single work of art, then one compo- 
nent could be removed, moved, or 
mutilated without violating VARA. 
In a case before the U.S. District 
Court, Southern District, New York, 
the court found elements in a build- 
ing lobby which were attached to 
the ceiling and floor, interactive art, 
a mosaic covering the lobby’s floor, 
some of the walls, and elevator in- 
teriors constituted a single “work of 
visual art” as the components were 
interrelated and thematically con- 
sistent.'° The mosaic contained 
words and phrases that corre- 
sponded to and were interpreted by 
sculptural elements located on the 
ceiling and walls. The court con- 
cluded that the individual pieces 
would lose their meaning if they 
were not viewed together."! 


What Are Rights of 
Attribution and Integrity? 
VARA provides an artist with the 
right of attribution to his or her 
work and prevents the use of the 
artist’s name as the creator of a 
work of art he or she did not cre- 
ate.’ The right of attribution also 
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prevents the use of the artist’s name 
as the creator of a modified work if 
attribution would be prejudicial to 
the artist’s reputation.'® 

The right of integrity is the right 
“to prevent any intentional distor- 
tion, mutilation, or other modifica- 
tion” of an artist’s work which 
“would be prejudicial to his or her 
honor or reputation even after title 
has transferred.” An artist estab- 
lishes a VARA claim with evidence 
that the modification or mutilation 
is intentional and prejudicial to the 
artist’s honor or reputation. The 
artist’s “reputation” does not have 
to be established independent of the 
subject work of art in determining 
whether the “intentional distortion, 
mutilation, or modification of the 
work” would be “prejudicial to the 
artist’s honor or reputation”; nor 
does an artist have to prove that he 
or she has preexisting standing in 
the artistic community. Congress 
intended for the focus to be on the 
honor or reputation of the individual 
artist with respect to the protected 
work, and not based on the degree 
of celebrity in the country or world. 
Thus, less well-known or appreci- 
ated artists have honor and reputa- 
tions worthy of protection along 
with the most renowned.’® 

VARA’s right of integrity also in- 
cludes the right to prevent any de- 
struction of a work of “recognized 
stature.””’ In order to prove a VARA 
claim for the destruction of an 
artist’s work, he or she must estab- 
lish that the destroyed work was of 
a “recognized stature” and that the 
destruction was intentional or 
grossly negligent. Congress did not 
intend for the courts to assume the 
role of art critic or find the work to 
be aesthetically pleasing in evalu- 
ating the “recognized stature” ele- 
ment,’* nor does an artist-plaintiff 
need to demonstrate that his or her 
work is equal in stature to Picasso 
or Renoir. The “recognized stature” 
requirement is intended to bar frivo- 
lous suits and ensure that only 
those works that art experts, the art 
community, or society in general 
views as possessing stature are pro- 
tected.'® 

Although there are only a few 
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An artist establishes 
a VARA claim with 
evidence the 
modification or 
mutilation is 
intentional and 
prejudicial to the 
artist’s honor 
or reputation. 


cases of record applying VARA, 
these initial cases are particularly 
instructive. In 1994, three artists 
brought an action to prevent the 
removal, alteration, and destruction 
of art work commissioned by a prop- 
erty owner for installation in a lobby 
of a commercial building in Carter 
v. Helmsley-Spear, Inc. and 474431 
Associates, 861 F. Supp. 303 (S.D.N.Y. 
1995), followed by 71 F.3d 77 (2d Cir. 
1995). The art work consisted of in- 
terrelated sculptural elements 
made of recycled materials and in- 
stalled on walls, the ceiling, and in 
a floor mosaic. The owners of the 
building wanted to remove the work, 
but the removal could not be done 
without causing destruction or al- 
teration of some components. The 
artists filed an action objecting to 
the removal of the work. Although 
on appeal the court ultimately found 
for the defendants on different 
grounds, the court’s opinion never- 
theless outlined an analytical 
framework which other courts have 
followed.”° The court developed a 
two-tiered test for “recognized stat- 
ure” requiring the artist to show: 1) 
that the visual art in question has 
stature, and is viewed as meritori- 
ous; and 2) that the stature is rec- 
ognized by art experts, other mem- 
bers of the artistic community, or by 
some cross-section of society.?! In 
Carter the plaintiff’s persuasive and 
credible expert witness testimony of 
two professors and an art dealer was 


sufficient to satisfy the court’s two- 
pronged test for “recognized stat- 
ure.” 

Municipalities, counties, and gov- 
ernmental entities owning sculp- 
ture and other works of art on their 
property or acquiring real property 
with preexisting works of art are 
subject to VARA. In Martin v. City 
of Indianapolis, 982 F. Supp. 625 
(S.D. Ind. 1997), followed by 4 F. 
Supp. 2d 808 (S.D. Ind. 1998), fol- 
lowed by 28 F. Supp. 2d 1098 (S.D. 
Ind. 1998), the court found that the 
City of Indianapolis violated a 
sculptor’s moral rights by demolish- 
ing a sculpture installed on land the 
municipality acquired. Prior to pur- 
chasing the land, the city sent all 
property owners a notice advising 
them of the city’s intent to purchase 
the property. In response, the artist 
objected to the destruction of the 
sculpture and offered to donate the 
sculpture to the city in return for the 
city’s assumption of the cost to re- 
move and reinstall it with Martin’s 
assistance. Despite the artist’s ob- 
jection, the city acquired the land 
and demolished the sculpture. In 
Martin, the court applied Carter’s 
two-tiered test and found that a 
stainless steel sculpture had “rec- 
ognized stature” where it had won 
“best of show” in an annual art show 
reported in the local newspapers, an 
art gallery director had described it 
as interesting and aesthetically 
stimulating, and a newspaper art 
critic and associate professor de- 
scribed it as a fine piece of public 
sculpture.” The district court found 
that the sculpture was protected 
and that the city’s demolition was 
in violation of VARA. The court 
awarded the artist the maximum 
statutory damages, as well as attor- 
neys’ fees and costs. 

Art collectors, galleries, and mu- 
seums may be liable under VARA 
when a work of art in their collec- 
tion is not displayed as the artist 
intended. This responsibility should 
be carefully considered particularly 
when installing sculpture or a mul- 
ticomponent work. For instance, the 
artist Philip Pavia filed an action, 
Pavia v. 1120 Avenue of the Ameri- 
cas Associates, 901 F. Supp. 620 
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(S.D.N.Y. 1995), against the owner 
of one of his sculptures for the al- 
tered display of his work. In 1963, 
the Hilton Hotel in New York City 
commissioned Pavia to create a 
large bronze sculpture for its lobby. 
In 1988, the work of art, which con- 
sisted of four components, was 
moved to a parking garage entrance 
and displayed with only two of its 
four parts.’ Pavia filed a VARA suit 
alleging that the improper display 
of his work damaged his honor and 
reputation. 

The court first found that the 
multicomponent sculpture was a 
single work of art.” Second, as the 
sculpture was actually moved and 
improperly displayed in 1988, prior 
to VARA’s effective date, the court 
considered whether VARA rights 
arise from the actual act of “distor- 
tion, mutilation, or other modifica- 
tion,” which occurred in 1988, or 
whether the ongoing display of an 
altered work of art gives rise to a 
VARA claim. The court found that 
although VARA is silent, the legis- 
lative history suggests that it would 
not be appropriate to modify the 
responsibilities of the parties and 
apply new standards to conduct oc- 
curring prior to VARA’s enactment. 
As the improper display occurred 
prior to VARA’s enactment the court 
held that VARA did not apply.” If 
the sculpture had been improperly 
installed after June 1, 1991, the art- 
ist would have had a VARA claim. 
The court nevertheless found that 
VARA did not preempt the artist’s 
claims under New York’s moral 
rights legislation, the Arts and Cul- 
tural Affairs Law, for the improper 
installation of the sculpture. 


Protection for Works 
of Art Installed Under §113 
Owners of buildings with in- 
stalled works of art also are subject 
to VARA, but its application is lim- 
ited. Congress amended §113 of the 
U.S. Copyright Act to provide basic 
protections to an artist’s rights of 
integrity and attribution for works 
of art incorporated into architec- 
ture.?° However, the act distin- 
guishes between those installed 
works that are removable without 


VARA rights expire 
with the copyright 
when the artist 
created the work 
of art before 
June 1, 1991, 
but did not transfer 
title until later. 


destruction or alteration and those 
that are not. 

VARA provides the artist with 
rights to prevent the modification or 
destruction of a work of art where 
the work is removable from the 
building without the need to destroy, 
alter, or mutilate the work.?’ When 
a work is removable without alter- 
ation or destruction, the artist’s 
VARA rights under §113(d)(2) are 
waived if the building owner makes 
a good faith attempt to give notice 
to the artist of the intended removal 
and the artist either fails to respond 
or fails to remove the work or pay 
for its removal within 90 days after 
receiving notice. If the artist re- 
moves the work, the artist becomes 
the title holder.”* The building owner 
will violate VARA if the owner does 
not give notice to the artist and re- 
moves the work of art. As a protec- 
tion against a building owner’s 
claim of the inability to locate the 
artist, the artist should record his 
or her identity and address with the 
Register of Copyrights.”® Artists 
waive their rights of integrity un- 
der VARA if the artist consented to 
the installation of the work into a 
building prior to June 1, 1991, or at 
any time if the artist consented in 
writing to the installation and the 
writing specifies that the installa- 
tion may subject the work to “de- 
struction, distortion, mutilation or 
other modification” upon its re- 
moval.*° 


Section 113 raises many ques- 
tions regarding its application and 
scope. First, §113 is silent as to 
whether the artist has any rights of 
integrity and attribution while the 
work is on view. Second, Congress 
similarly did not provide a standard 
for determining what is reasonably 
removable. Some works may be 
theoretically removable, but with 
much labor and extraordinary cost. 
How much labor and expense is rea- 
sonable? Does it vary according to 
the significance of the work? Finally, 
the legislature did not indicate 
whether a building owner is liable 
for demolition by gross neglect. 
VARA’s §106A clearly states that 
there is no affirmative duty to con- 
serve works of art. Section 113, how- 
ever, does not preclude liability for 
demolition or alteration by neglect. 
As there are no reported cases ap- 
plying §113, it remains to be seen 
how courts will view these issues. 


Expiration of 
Rights and Standing 

VARA does not apply to works of 
art sold or transferred prior to the 
law’s effective date, June 1, 1991. 
However, where the artist created 
the work on or after the statute’s 
effective date, VARA rights survive 
for the life of the author.* When the 
work of visual art is created by two 
or more authors, the rights last as 
long as the last surviving artist’s 
life.** VARA rights expire with the 
copyright when the artist created 
the work of art before June 1, 1991, 
but did not transfer title until 
later.*° 

Only the artist has standing to 
maintain a VARA claim. VARA does 
not provide standing for not-for- 
profit organizations or governmen- 
tal agencies to initiate VARA claims, 
or permit an artist to assign or 
transfer VARA rights. The VARA 
claim may be asserted even after the 
artist has transferred the work’s 
ownership, and regardless of 
whether the work is registered with 
the Registry of Copyrights. 

VARA’s exclusive standing for art- 
ists severely limits its impact, as it 
precludes not-for-profit organiza- 
tions from filing suit on behalf of 
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community interests. On the other 
hand, limited standing is consistent 
with Congress’ intent to protect the 
artist’s interests, and not necessar- 
ily the community’s. For instance, it 
is possible that an artist may view 
the act of mutilation or alteration of 
his work as expressive and creative 
in itself. In fact, in 1953 the re- 
nowned artist Wilhelm DeKooning 
permitted his friend, artist Robert 
Rauschenberg, to erase a DeKooning 
pencil drawing in creating 
Rauschenberg’s work entitled 
“Erased DeKooning Drawing.” 

Likewise, artists who install 
works of art on property without the 
property owner’s authorization are 
not protected by VARA. Recently, a 
New York district court considered 
the protection of an environmental 
art work installed in a community 
garden in New York City in English 
v. BFC & R East 11th St., L.L.C., 
1997 WL 746444 (S.D. N.Y. 1997) 
(unpublished opinion). The artists 
did not have permission to install 
the garden. When the owner pro- 
posed a construction project which 
required the demolition of sculpture 
and obstruction from view of murals, 
the six artists brought suit under 
VARA against the developers. At 
trial, the court held that VARA is 
inapplicable to art work that is 
placed on the property of others 
without their consent when such art 
work cannot be removed from the 
site in question.** According to the 
court, artists otherwise would be 
able to freeze development merely 
by installing artwork on vacant 
lots.*®° 


Damages, Attorneys’ 
Fees, and Costs 

Most recently, a court awarded a 
prevailing artist/plaintiff the maxi- 
mum statutory damages available 
under VARA, to send the message 
that “destruction of works of art is 
not acceptable behavior under the 
law or in the eyes of the public.”** 
Under VARA, when the plaintiff 
elects statutory damages, the court 
has the discretion to award damages 
between $500 and $20,000.*’ If the 
artist/plaintiff can prove that the 
infringement was “willful,” the court 
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may award enhanced statutory 
damages up to $100,000.* 

In November 1998, after the court 
entered summary judgment in favor 
of the artist in Martin, the artist 
moved for the award of statutory 
damages and attorneys’ fees. The 
artist claimed that because the city 
had knowledge of the artist’s own- 
ership of the sculpture and of a con- 
tract between the city and artist 
regarding the removal of the sculp- 
ture, the city’s infringement was 
willful, and entitled him to an en- 
hanced statutory award of $100,000. 
The court, however, found that there 
was insufficient proof that the city 
had knowledge of or recklessly dis- 
regarded VARA and Martin’s integ- 
rity rights. As a result, Martin was 
not entitled to the enhanced dam- 
ages.*® The court held that inten- 
tional conduct was not enough to 
find willfulness. There must be in- 
tentional infringement. 

Although the court did not award 
the enhanced statutory damages, 
the court concluded that Martin was 
entitled to the full amount of statu- 
tory damages ($20,000) because the 
loss the artist sustained was incal- 
culable and substantial, and due to 
the city’s complete disregard for the 
city’s contractual obligations to 
Martin and Martin’s ownership 
claim. The court noted the impor- 
tance of the damages being enough 
to have a strong deterrent value.* 

The court also awarded the artist 
costs and attorneys’ fees totaling 
$131,252.55 to further compensate 
the artist for his loss, as well as to 
encourage other artists to “assert 
their VARA claims in court, and de- 
ter municipalities and others from 
wantonly destroying works of art.”* 


Visual Artists, Collectors, 
Art Dealers, and Museums 
VARA issues arise in many di- 
verse commercial and not-for-profit 
contexts. Museums, private collec- 
tors, galleries, and governments are 
all potentially liable for VARA vio- 
lations. It is therefore critical for 
those who own, work with, or collect 
works of art to know their rights and 
responsibilities under VARA. They 
also should know when VARA does 


not apply. First, there is no VARA 
liability for modification which is 
the result of deterioration caused by 
the passage of time or the inherent 
nature of the work’s materials.* 
Second, there is no liability when a 
work of visual art is modified as a 
result of conservation, or public pre- 
sentation, including lighting and 
placement of the work, unless the 
modification is the result of gross 
negligence.* Third, the act does not 
provide for an affirmative duty of 
conservation or a cause of action for 
alteration or destruction by neglect. 
Finally, an artist may waive his or 
her VARA rights by executing a 
written waiver.“ 

Interestingly, the act is silent as 
to how an art collector can avoid 
VARA liability when the owner 
wishes to dispose of a work of art in 
his collection, but is unable to sell 
or donate the work to a third party. 
The owner may not have room to 
store the work until the death of the 
artist. Should the owner return the 
work to the artist? Who should bear 
the cost of packing and shipping the 
work? May the work be disas- 
sembled? Are the owner’s hands tied 
until the death of the artist? Al- 
though the theory of moral rights is 
sound, VARA may not have addressed 
some of the practicalities of art col- 
lecting and dealing. VARA’s silence 
may have an unintended onerous ef- 
fect on collectors and dealers. 


Conclusion 

VARA is a short piece of legisla- 
tion with a potentially enormous 
impact on the art world. VARA puts 
a heavy burden of proof on the art- 
ist-plaintiff and makes litigation 
costly by virtue of the need for ex- 
pert witness testimony of art schol- 
ars, art dealers, collectors, and mu- 
seum curators. Unfortunately, 
Congress’s failure to provide stand- 
ing to enforce VARA to anyone other 
than the artist substantially loosens 
the grip of this law as artists may 
not have sufficient resources to pur- 
sue their claims. VARA’s impact is 
also considerably weakened by the 
artist’s ability to waive VARA rights, 
the necessity to prove the work’s 
“recognized stature” and “prejudice 
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to the artist’s honor and reputation,” 
and the short enforcement period. 
Nevertheless, VARA represents a 
positive step toward Congress’ rec- 
ognition of the public’s moral re- 
sponsibility to preserve and protect 
works of art in order to respect both 
our cultural heritage and the per- 
sonal expression of artists. O 
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Environmental 


and Land Use Law 


Florida’s Accidental Release Prevention 


and Risk Management Planning Act 


ith a June 21 plan 

filing deadline al- 

most here, Florida’s 

emergency man- 
agement officials are gearing up to 
implement newly delegated respon- 
sibilities to oversee risk manage- 
ment planning for the prevention 
of accidental releases of hazardous 
air pollutants from a variety of sta- 
tionary sources. About 2,180 
Florida sites, including chemical 
plants, petroleum refineries, paper 
or electronics manufacturers, po- 
table water and waste water sys- 
tems, electric and gas utilities, cold 
storage facilities, large warehouses 
or retail distribution outlets, and 
military bases will file detailed risk 
management plans with the US. 
Environmental Protection Agency 
(EPA).'! The EPA will provide the 
plans to state officials. 

This article presents a brief his- 
tory of the development of Florida’s 
risk management planning pro- 
gram, reviews aspects of Florida’s 
delegated program, and outlines 
federal requirements for risk man- 
agement planning. 


Brief History of Program 

In 1990, Congress amended the 
Clean Air Act to require the EPA to 
establish programs and require- 
ments to prevent catastrophic 
chemical accidents and to mitigate 
the consequences of such accidents 
when they occur.” The EPA was di- 
rected to adopt rules listing regu- 
lated substances in addition to the 
25 hazardous chemicals listed in 
the Clean Air Act, and to adopt rules 
establishing requirements for 


74 THE FLORIDA BAR JOURNAL/MAY 1999 


by Ross Stafford Burnaman 


Emergency 
management 
officials are gearing 
up to oversee risk 
management 
planning for the 
prevention of 
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pollutants. 


preparation and implementation of 
risk management plans and for 
prompt emergency response to any 
release of a regulated substance. 

The EPA published its original 
regulated substances list in Janu- 
ary 1994°; the list has been 
amended.‘ The EPA noticed the ac- 
cidental release prevention-risk 
management program (RMP) rules 
in June 1996.° On January 6, 1999, 
the EPA amended the rules but the 
plan filing deadline was not ex- 
tended.*® 

In July 1996, the State Hazard- 
ous Chemicals Emergency Re- 
sponse Commission (SERC) estab- 
lished a working group to study 
state implementation issues asso- 
ciated with the EPA’s risk manage- 


ment rules and to recommend 
whether Florida should seek pro- 
gram delegation from the EPA.’ The 
SERC endorsed proposed legisla- 
tion for the Department of Commu- 
nity Affairs (DCA) to seek delega- 
tion. 

The 1998 Legislature adopted the 
Florida Accidental Release Preven- 
tion and Risk Management Plan- 
ning Act, F.S. Ch. 252, part IV (the 
Florida RMP act), authorizing the 
DCA to seek delegation from the 
EPA to administer the risk manage- 
ment planning program, except for 
facilities in which liquefied petro- 
leum gas is the only regulated sub- 
stance and which are subject to F.S. 
Ch. 527.8 

On June 12, 1998, Florida sought 
delegation from the EPA. On Octo- 
ber 20, 1998, the EPA noticed its 
approval of Florida’s delegation re- 
quest. 


The Florida RMP Act 

The Florida RMP act provides a 
framework for implementation of 
federal delegation. The RMP act 
directs the DCA to establish a fee 
system to make the program “self- 
sustaining.””° The act also outlines 
organizational structure; estab- 
lishes inspection, audit, and en- 
forcement authorities; specifies 
remedies and penalties; and pro- 
vides public records protection of 
trade secrets. 

The legislature appropriately 
placed the Florida RMP act in FS. 
Ch. 252, the emergency manage- 
ment chapter. The DCA has consid- 
erable experience administering 
the Florida Hazardous Materials 
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Emergency Response and Commu- 
nity Right-to-Know Act of 1988, 
which is Florida’s counterpart to the 
Emergency Planning and Commu- 
nity Right-to-Know Act of 1986 
(EPCRA).'! The EPA’s stated phi- 
losophy for Clean Air Act risk man- 
agement planning corresponds to its 
EPCRA philosophy: “[Rlegulatory 
requirements, by themselves, will 
not guarantee safety 
[I]nformation about hazards in a 
community can and should lead 
public officials and the general pub- 
lic to work with industry to prevent 
accidents.”!” 

The EPCRA-inspired organiza- 
tion already integrated into 
Florida’s Comprehensive Emer- 
gency Management Plan will imple- 
ment the delegation.'* The DCA will 
rely upon the SERC’s advice and 
consent for rulemaking and techni- 
cal assistance and will make quar- 
terly financial reports to the 
SERC." 

The act directs that workplace 
safety and environmental protection 
programs such as those imple- 
mented by the Department of Labor 
and Employment Security’s Divi- 
sion of Safety and the Department 
of Environmental Protection’s Divi- 
sion of Air Resource Management 
and Division of Water Facilities be 
coordinated with the DCA’s imple- 
mentation of the delegation.!® 

The DCA wili collect an annual 
registration fee based upon the 
highest program level assigned to a 
“process” at the stationary source 
for the reporting year. “Process” 
means: 


any activity involving a regulated sub- 
stance including any use, storage, 
manufacturing, handling, or on-site 
movement of such substances, or com- 
bination of these activities. For the 
purposes of this definition, any group 
of vessels that are interconnected, or 
separate vessels that are located such 
that a regulated substance could be 
involved in a potential release, shall 
be considered a single process.!® 


The owner of a stationary source 
may have more than one process at 
a facility, each of which may be a 
different program level. The EPA 
established three process program 
levels: Program 1 processes present 
a minimal potential risk; Program 


3 processes have the highest risk; 
Program 2 is the default level. 

The base annual registration fee 
for a Program 1 process stationary 
source is $100.'7 A multiple source 
discount is available whereby the 
owner of multiple facilities with the 
same process level pays $1,000. The 
base annual registration fee for a 
Program 2 process stationary source 
is $200.'® Multiple source fee dis- 
counts are available.'® The base an- 
nual registration fee for a Program 
3 process stationary source is 
$1,000.” The DCA can assess late 
fees for an owner’s failure to sub- 
mit timely annual registration fees, 
enforceable in circuit court.”! 

The RMP act authorizes the DCA 
to supplement EPA enforcement.” 
The DCA may inspect a source to 
ascertain compliance. If permission 
to inspect is refused, a county or cir- 
cuit court may authorize an inspec- 
tion warrant.” 

The DCA must develop an annual 
audit work plan to audit RMP plan 
compliance with SERC assistance 
and using specified factors.”* Upon 
request, the DCA must provide an 
oral exit interview after any source 
audit. The DCA must provide the 
source owner with a written prelimi- 
nary determination of any revisions 
believed necessary to the RMP plan, 
with an implementation schedule.” 


Federal Requirements for 
Risk Management Planning 
The owner or operator of a sta- 
tionary source that has more than 
the threshold quantity of a regu- 
lated substance in a process must 
comply with the EPA regulations by 
the latest of three dates: June 21, 
1999; three years after a regulated 
substance is listed; or the date on 
which a regulated substance is first 
present above a threshold quantity 
in a process. Keys to determining if 
the regulations apply to an existing 
facility include: 1) the chemical 
must be a regulated substance; 2) 
the stationary source must be ana- 
lyzed to delineate the various pro- 
cesses; and 3) the amount of the 
regulated substance in any process 
must exceed the threshold. If the 
rules apply, each process must be 


evaluated to determine its program 
level which will require evaluation 
of at least one worst-case scenario 
analysis and of a five-year accident 
history. 

Program 1 eligibility require- 
ments include: no accidental release 
of the regulated substance for five 
years prior to the plan submittal 
that caused off-site death, injury, or 
response or restoration activities to 
an environmental receptor; the dis- 
tance to a toxic or flammable end- 
point for a worst-case release as- 
sessment is less than the distance 
to any public receptor; and emer- 
gency response procedures have 
been coordinated with local emer- 
gency management officials.”° 

Program 1 processes have the 
least rigorous requirements. The 
RMP submittal must: include the 
worst-case release scenario analy- 
sis tied to the nearest public recep- 
tor and the five-year accident his- 
tory; ensure that response actions 
have been properly coordinated; and 
certify that the Program 1 eligibil- 
ity criteria have been met.?’ 

Program 2 is the default program 
level.”* The RMP submittal require- 
ments include: implementation of a 
management system; conduct of a 
hazard assessment; implementation 
of Program 2 prevention steps; 
implementation of an emergency 
response program; and data to sup- 
port the prevention program ele- 
ments.”? Program 2 process owners 
must maintain up-to-date safety 
information; conduct a hazard re- 
view for each regulated substance, 
process, and procedure; prepare 
written operating procedures for 
each covered process; provide em- 
ployee training; prepare and imple- 
ment equipment maintenance pro- 
cedures; conduct a compliance 
self-audit at least every three years; 
and conduct an investigation of each 
actual or potential catastrophic re- 
lease incident and document the 
investigation.” 

Program 3 processes are those 
that do not qualify for Program 1 
and either the process is one of nine 
industrial classes,*! or the process 
is subject to the Occupational Safety 
and Health Administration (OSHA) 
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process safety management stan- 
dard, 29 CFR 1910.119.” 

Program 3 RMP requirements 
include: implementation of a man- 
agement system; conduct of a haz- 
ard assessment; implementation of 
Program 3 prevention steps; imple- 
mentation of an emergency response 
program; and data to support the 
prevention program elements.* Pro- 
gram 3 processes require an initial 
written compilation of process 
safety information including details 
regarding hazards of regulated sub- 
stances in each process, the technol- 
ogy of each process, and the equip- 
ment in each process.** After the 
process safety information compila- 
tion, a hazard evaluation is re- 
quired; OSHA compliant hazard 
analyses suffice.* 

Program 3 process owners must 
develop and implement written op- 
erating procedures and annually 
certify that the procedures are cur- 
rent and accurate. Employee train- 
ing, refresher training, and training 
documentation are required.** For 
certain types of equipment such as 
pressure vessels and storage tanks, 
mechanical integrity procedures, 
training, inspection, and testing are 
required.*’ Before changes are made 
that may affect a process, the owner 
must establish written “manage- 
ment of change” procedures and 
employ a pre-startup review proce- 
dure if a source modification de- 
mands amended process safety in- 
formation.** Compliance audits and 
incident investigations are required, 
along with requirements for em- 
ployee participation, hot work per- 
mits, and regulation of contractors.*° 

Program 2 and 3 processes re- 
quire the owner or operator to de- 
velop and implement an emergency 
response program that is coordi- 
nated with the EPCRA community 
response plan.*° 

A stationary source owner or op- 
erator is required to submit a single 
risk management plan for all pro- 
cesses.*! Recently, the EPA finalized 
the filing software “RMP*Submit - 
Version 1.0.7” and posted it on the 
Internet for downloading.*? The EPA 
will post redacted risk management 
plans on the Internet using 
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“RMP* Info.” Owners may file hard- 
copy risk management plans, stat- 
ing why an electronic filing was not 
possible.*® Considerable legal and 
technical resources are available in 
a variety of forms and from a vari- 
ety of sources. The EPA Internet site 
is essential. DCA’s_ site— 
www.dca.state.fl.us/cps/arprmp/ 
start.htm—provides a link to the 
EPA's site. 


Conclusion 

Florida’s emergency management 
officials soon will be presented with 
the end result of a considerable risk 
management planning process for 
hundreds of facilities that pose a 
potential risk to public health and 
safety because they use relatively 
large amounts of dangerous chemi- 
cals. Hopefully, the process will re- 
sult in an enlightened discussion 
between citizens, workers, local of- 
ficials, emergency responders, and 
facility owners and managers about 
improved ways to prevent acci- 
dents—safeguarding life and health 
and protecting Florida’s environ- 
mental and economic future. O 
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Major Criminal Decisions 
of the U.S. Supreme Court: 1997 Term 


by Craig Hemmens and Rolando V. del Carmen 


uring its 1997-1998 

term the U.S. Supreme 

Court heard oral argu- 

ment and handed down 
written decisions in 91 cases. The 
Court issued 38 opinions involving 
criminal law-related issues. This 
article summarizes the most signifi- 
cant criminal law-related decisions 
of the 1997-1998 term. The cases 
are arranged alphabetically by sub- 
ject, and the case history, rationale 
of the Court, and the vote totals are 
included. Also included is a list of 
other criminal law-related cases 
from the 1997-1998 term. 


Death Penalty 

Buchanan v. Angelone, 66 
U.S.L.W. 4075 (1998). Buchanan 
was convicted of capital murder for 
the killing of four family members 
in Virginia. During his sentencing 
hearing, his attorney introduced 
four mitigating factors to support a 
sentence of life in prison rather 
than the death penalty. These in- 
cluded Buchanan’s age, diminished 
mental capacity, and lack of a prior 
criminal record. The attorney asked 
the trial judge to instruct the jury 
that it “must consider the circum- 
stances surrounding the offense, 
Buchanan’s history and back- 
ground, and any other facts in miti- 
gation of the offense.” The trial 
judge refused and instead in- 
structed the jury to consider “all of 
the evidence” in pronouncing sen- 
tence. The jury sentenced Buchanan 
to death. After failing on direct ap- 
peal, Buchanan filed a habeas cor- 
pus petition seeking a new sentenc- 
ing hearing in which the jury was 


In most cases, the 
Court continued to 
uphold law 
enforcement 
interests. There is 
little reason to 
suspect this trend is 
about to change. 


to be expressly instructed that it 
must consider all of the mitigating 
evidence. Both the district court and 
the Fourth Circuit denied the peti- 
tion. 

The Supreme Court affirmed the 
lower courts, stating that the jury 
instructions in Buchanan’s case 
were sufficient and did not prevent 
the jury from considering all of the 
mitigating evidence. All that is re- 
quired is that the defendant be al- 
lowed to present any mitigating evi- 
dence (which Buchanan was) and 
that the jury be allowed to hear it 
and consider it (which the jury was). 
The Court thought it “unlikely” that 
the jury would not consider the 
mitigating evidence after hearing 
two full days of testimony on it and 
being instructed to consider “all of 
the evidence.” 6-3 decision. 


Hopkins v. Reeves, 66 U.S.L.W. 
4449 (1998). Reeves was convicted 
on two counts of felony murder by 
a Nebraska jury and sentenced to 
death by a three-judge panel. He 
filed a federal habeas corpus peti- 
tion challenging his conviction and 
death sentence. He asserted that 
the jury should have been in- 
structed that it could find him 
guilty of either of two lesser in- 
cluded offenses (second degree mur- 
der or manslaughter). Nebraska 
law does not recognize lesser in- 
cluded offenses when the charged 
offense is felony murder; however, 
Reeves argued that Supreme Court 
precedent requires such instruc- 
tions. The Eighth Circuit deter- 
mined that Supreme Court prece- 
dent controlled and that the 
Constitution required an instruc- 
tion on lesser included offenses. 

The Supreme Court, speaking 
through Justice Thomas, reversed 
the Nebraska decision. According to 
the Court, prior cases simply stand 
for the proposition that the state 
cannot treat capital and noncapital 
murder defendants differently with 
respect to jury instructions on 
lesser included offenses when state 
law recognizes the existence of such 
offenses. Since Nebraska does not 
recognize lesser included offenses 
for felony murder, there is no re- 
quirement that the jury be in- 
structed on them. 8-1 decision. 


Double Jeopardy 

Monge v. California, 66 U.S.L.W. 
4628 (1998). Under California's 
three strikes law, a convicted felon 
is subject to a doubling of sentence 
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if he or she has a prior “serious” 
felony conviction. Monge was con- 
victed of selling marijuana. During 
his sentencing hearing, the prosecu- 
tor argued that the sentence en- 
hancement should apply, offering as 
evidence a prior conviction for as- 
sault. The prosecutor alleged that 
Monge used a stick to inflict great 
bodily harm during the assault, but 
did not introduce evidence to sub- 
stantiate this allegation. The sen- 
tencing judge found the allegation 
to be true and, based on the prior 
convictions, enhanced the sentence 
for selling marijuana. On appeal the 
California Court of Appeals found 
that the state failed to prove that 
the prior felony involved assault 
with a deadly weapon or serious 
bodily injury, a requirement to clas- 
sify the prior conviction as a “seri- 
ous” felony. Moreover, the appeals 
court refused to allow the state to 
prove the allegation on remand, 
holding that to do so would violate 
the double jeopardy clause. The 
California Supreme Court reversed, 
holding the double jeopardy clause 
does not apply to noncapital sen- 
tencing proceedings. 

Justice O’Connor’s majority opin- 
ion for the Court affirmed the Cali- 
fornia Supreme Court, holding that 
the double jeopardy clause does not 
apply to sentencing proceedings in 
noncapital offenses. She refused to 
extend a prior decision (Bullington 
v. Missouri, 451 U.S. 430 (1981)) 
which held the double jeopardy 
clause applied in capital sentencing 
proceedings, reasoning that the 
Bullington precedent was intended 
to apply only to the narrow class of 
capital cases, in which defendants 
are entitled to heightened due pro- 
cess protections. As the Court has 
said before, death is different. 5-4 
decision. 


Due Process 

Campbell v. Louisiana, 66 
U.S.L.W. 4258 (1998). Campbell, a 
white man, was indicted by an all- 
white grand jury on a second degree 
murder charge. He challenged his 
indictment on the ground that the 
procedure for selecting grand jury 
forepersons in Louisiana was ra- 
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cially biased. In Louisiana, the judge 
selects the foreperson from grand 
jury venire. Between 1976 and 1993 
no black person served as a 
foreperson, despite the county being 
20 percent black. Campbell was con- 
victed and sentenced to life impris- 
onment without parole. He appealed 
his conviction, but the trial court 
and the Louisiana Supreme Court 
rejected his claim, saying he lacked 
standing as a white man to com- 
plain of racial discrimination 
against black men. 

Justice Kennedy, writing for the 
Court, reversed, holding that white 
defendants have the requisite 
standing to raise legal challenges to 
the exclusion of blacks as grand ju- 
rors. In essence, whites have stand- 
ing to assert the equal protection 
rights of blacks in the selection of 
grand jury forepersons because both 
white defendants and potential 
black grand jury members 1) have 
an interest in a criminal justice sys- 
tem unsullied by unconstitutional 
racial discrimination, and 2) share 
a common interest in eliminating 
racial discrimination from the 
criminal justice system. Racial dis- 
crimination in the selection of grand 
jurors casts doubt on the integrity 
of the entire judicial process. Jus- 
tice Kennedy reiterated the impor- 
tant function the grand jury per- 
forms, acting as a check on the 
power of the prosecutor. In dissent, 
Justice Thomas, joined by Justice 
Scalia, said: “I fail to understand 
how the rights of blacks excluded 
from jury service can be vindicated 
by letting a white murderer go free” 
and questioned the notion that 
white defendants and black grand 
jury members have any shared in- 
terests. 7-2 decision. 

Ohio Adult Parole Authority v. 
Woodard, 66 U.S.L.W. 4226 (1998). 
Woodard was sentenced to death for 
aggravated murder. Under Ohio 
state law, he had a right to a clem- 
ency hearing within 45 days of his 
scheduled execution. The Parole 
Authority, the body which handles 
clemency hearings, set a date for the 
hearing and notified Woodard. He 
asked the Parole Authority for per- 
mission to have his attorney present 


at the hearing and at any other 
clemency interviews he might be 
granted. The Parole Authority failed 
to respond to Woodard’s request. He 
filed suit in federal court alleging 
that Ohio’s clemency process vio- 
lated his Fifth Amendment privilege 
against self-incrimination as well as 
the due process clause. He was re- 
luctant to speak in the clemency 
hearing for fear that what he said 
there might be used against him in 
any appeals he had pending. The 
district court found for the Parole 
Authority on both claims. On appeal, 
the Sixth Circuit affirmed on the 
due process claim but reversed on 
the self-incrimination claim. 

The Supreme Court, in a plural- 
ity opinion by Chief Justice 
Rehnquist, affirmed the Fifth Cir- 
cuit decision on the due process 
claim but reversed on the self-in- 
crimination claim. On the due pro- 
cess claim, the Court noted that 
clemency is not a right protected by 
the due process clause, but is rather 
a “unilateral hope” or matter of 
grace, similar to a pardon or sen- 
tence commutation. The mere pos- 
sibility of clemency does not amount 
to a “state created liberty interest” 
under Connecticut Board of Pardons 
v. Dumschat, 452 U.S. 458 (1981). On 
the self-incrimination claim, the 
Court held that the Fifth Amend- 
ment privilege does not apply to pro- 
ceedings which are voluntary. It ap- 
plies only to compelled testimony. 
Since participation in a clemency 
hearing is voluntary, there is no 
privilege against self-incrimination. 
9-0 decision. 


Evidentiary Matters 

Brogan v. United States, 66 
U.S.L.W. 4111 (1998). Brogan was 
questioned by the Internal Revenue 
Service about his connection with a 
company that was under investiga- 
tion for income tax violations. When 
agents of the IRS asked him 
whether he had ever taken cash or 
gifts from this company, he said sim- 
ply, “No.” Brogan was subsequently 
convicted of knowingly and willfully 
making a false statement to a fed- 
eral agency, in violation of 18 U.S.C. 
§1001. On appeal to the Second Cir- 
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cuit he argued that the “exculpatory 
no” doctrine applied to his situation. 
Under this doctrine, the mere denial 
of wrongdoing is not a “false state- 
ment” within the meaning of the fed- 
eral statute at issue. The Second 
Circuit upheld his conviction. 

The Supreme Court affirmed the 
conviction, holding that the “excul- 
patory no” doctrine is not a part of 
the Fifth Amendment privilege 
against self-incrimination. The doc- 
trine merely permits a person to 
remain silent; it does not permit a 
person to lie. Allowing persons to 
deny wrongdoing without punish- 
ment would unnecessarily impede 
criminal investigations. Conse- 
quently, law enforcement officials 
may now prosecute defendants 
separately for misdeeds and for any 
false statements made by them dur- 
ing the investigation. 7-2 decision. 

Gray v. Maryland, 66 U.S.L.W. 
4202 (1998). Gray and another man 
(Bell) were tried jointly for murder. 
Bell confessed and implicated Gray 
in his confession. At trial the pros- 
ecution sought to introduce Bell’s 
confession into the record. The judge 
ordered the confession redacted, so 
the person reading the confession 
into evidence said “deleted” instead 
of Gray’s name. Immediately after 
the reading of the confession, the 
detective said he was able to arrest 
Gray after Bell confessed. The judge 
issued a limiting instruction that 
Bell's confession could be used only 
against him. Both were convicted. 
Gray appealed, arguing the redac- 
tion was insufficient to protect his 
right under Bruton v, United States, 
391 U.S. 123 (1968), which holds 
that the introduction of a confession 
at a joint trial violates the 
nonconfessing defendant’s Sixth 
Amendment right to cross-examine 
witnesses. The Maryland court of 
appeals set aside the conviction, but 
the state supreme court reinstated 
it, relying on another Supreme 
Court decision, Richardson v. Marsh, 
481 U.S. 200 (1987), that permits the 
use of redacted confessions when all 
references to the nonconfessing co- 
defendant are removed. 

The Supreme Court, in an opin- 
ion by Justice Breyer, reversed the 


Maryland Supreme Court, and held 
that the redaction here was insuffi- 
cient. When a confession is redacted 
by removing only the name of the 
nonconfessing defendant, but not all 
reference to the existence of the 
nonconfessing defendant, the redac- 
tion is insufficient to limit the sub- 
stantial risk that the jury will infer 
that the removed name is that of the 
nonconfessing defendant. Here 
Gray’s name was redacted, but it 
was clear from the context of the 
confession that there was another 
person involved in the crime, and 
since Gray was on trial with the 
person who had confessed, the jury 
was likely to assume the name re- 
moved from the confession was in 
fact Gray’s. 5-4 decision. 

Salinas v. United States, 66 
U.S.L.W. 4011 (1997). Salinas, a 
deputy sheriff in a county jail in 
Texas, was given expensive gifts in 
return for allowing a federal pris- 
oner housed in the jail to enjoy con- 
tact visits with two women. The 
sheriff was paid cash for allowing 
the activity. The county jail was par- 
ticipating in a program where it 
housed federal prisoners in ex- 
change for a per diem payment; it 
also received federal aid to improve 
the facilities. Salinas was convicted 
of bribery and violation of the Rack- 
eteer Influenced Corrupt Organiza- 
tions Act (RICO). On appeal, Sali- 
nas argued that the bribery 
conviction required proof that the 


bribe had an effect on the use of fed- 
eral funds, and that the RICO con- 
viction required proof that he com- 
mitted at least two acts defined by 
the statute (such as bribery). The 
Fifth Circuit upheld the conviction. 

In a unanimous opinion, the Su- 
preme Court affirmed Salinas’ con- 
victions. Writing for the Court, Jus- 
tice Kennedy ruled that a conviction 
under the RICO statute is valid as 
long as there is proof the defendant 
intended to further or in some way 
facilitate a criminal enterprise. Sali- 
nas did so here by knowing about 
and allowing the contact visits and 
accepting bribes, in the form of gifts, 
for allowing the visits. The bribery 
conviction also stands because there 
is nothing in the bribery statute 
which requires proof that the bribe 
must be directly related to federal 
funds, or involve misuse of federal 
funds; it is sufficient that the brib- 
ery occurred at an institution which 
received federal funding. 9-0 deci- 
sion. 

Swidler and Berlin v. United 
States, 66 U.S.L.W. 4538 (1998). As 
part of the investigation of possible 
wrongdoing in the Clinton White 
House, the Office of the Independent 
Counsel subpoenaed material relat- 
ing to the 1993 dismissal of employ- 
ees of the White House Travel Of- 
fice. Among the material sought 
were notes made by attorney James 
Hamilton at a meeting with then- 
Deputy White House Counsel 


| plead not guilty by reason of insanity. 
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Vincent Foster, who later committed 
suicide. Hamilton sought to have the 
subpoena quashed, asserting his 
notes were work product protected 
from disclosure by the attorney-cli- 
ent privilege. The district court re- 
fused to enforce the subpoena, but 
the District of Columbia Circuit re- 
versed, holding the attorney-client 
privilege was not absolute and did 
not apply in this case because the 
client was now dead and the mate- 
rial was of “substantial importance” 
to a criminal investigation. 

Acknowledging the national sig- 
nificance of the case and the neces- 
sity for a prompt resolution of the 
issue, the Supreme Court in a rare 
but not unprecedented move expe- 
dited the hearing of the case. The 
Court, in an opinion by Chief Jus- 
tice Rehnquist, reversed the District 
of Columbia Circuit and held that 
Hamilton’s notes were protected by 
the attorney-client privilege. The 
Court noted that this privilege is one 
of the oldest privileges recognized 
by the law and that the Federal 
Rules of Evidence, while not ex- 
pressly mentioning the privilege, 
requires courts to apply common 
law principles and precedent. While 
some have criticized allowing the 
privilege to continue beyond the 
death of the client, the Court felt 
that there were reasons to justify 
continuing the privilege even after 
the client’s death, including protec- 
tion of the client’s reputation and 
protection of the estate from civil 
liability. 6-3 decision. 

United States v. Scheffer, 66 
U.S.L.W. 4235 (1998). Airman 
Scheffer was court-martialed for 
numerous offenses, including using 
drugs. Prior to trial he failed a drug 
test, but passed a lie detector test. 
To rebut prosecution attacks on his 
credibility at trial, he sought to in- 
troduce results of a favorable lie 
detector test concerning his denial 
of using drugs. The military judge 
refused, ruling that polygraph ex- 
aminations do not have sufficient 
scientific acceptability to be rel- 
evant and that Military Rule of Evi- 
dence 707 specifically barred the 
introduction of polygraph evidence. 
He then testified at trial and denied 
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using drugs. He was convicted on all 
charges. On appeal, Scheffer argued 
the evidence rule prohibiting poly- 
graph evidence violated his Sixth 
Amendment right to present a de- 
fense. The U.S. Court of Appeals for 
the Armed Forces reversed, holding 
that a per se ban on polygraph evi- 
dence violated Scheffer’s right to 
present a defense. The court cited 
Supreme Court precedent that a 
rule excluding all hypnotically re- 
freshed testimony infringed on a 
criminal defendants right to testify 
on his own behalf. 

The Supreme Court, through Jus- 
tice Thomas, reversed the appeals 
court and held that a blanket ban 
on the introduction of polygraph 
evidence in criminal trials does not 
violate a defendant’s Sixth Amend- 
ment right to present a defense. Jus- 
tice Thomas noted that a blanket 
rule excluding polygraph evidence 
was justified because of the lack of 
consensus that such evidence is re- 
liable. The Sixth Amendment right 
to present a defense is not absolute 
and may be restricted as long as the 
restrictions are not arbitrary. While 
eight justices supported the deci- 
sion, only four supported a blanket 
ban; four others suggested there 
might be instances in which the evi- 
dence would be admissible. The case 
came from the military courts, but 
nothing in the opinion limits the 
application of the rule to other 
courts. Most courts, however, bar the 
admission into evidence of poly- 
graph test results. 8-1 decision. 


Liability Under §1983 
Crawford-El v. Britton, 66 
U.S.L.W. 4311 (1998). Crawford-El, 
an inmate in the District of Colum- 
bia, filed a number of lawsuits 
against the prison system. He was 
one of a number of inmates who 
were transferred to prisons around 
the country when the district prison 
system became overcrowded. He 
was moved to six different prisons, 
finally ending up in Florida. His 
personal possessions did not reach 
him until several months after his 
arrival in Florida. He filed a lawsuit 
against Britton, an official of the 
district’s prison system, alleging she 


had intentionally diverted his pos- 
sessions to punish him for filing so 
many lawsuits against the prison 
system. Britton denied acting im- 
properly and asserted qualified im- 
munity. She sought and obtained a 
summary judgment. The District of 
Columbia, sitting en banc, affirmed 
the summary judgment, holding 
that a plaintiff in a retaliatory mo- 
tive case must establish, prior to 
discovery, the official’s motive by 
clear and convincing evidence. 

The Supreme Court, Justice 
Stevens writing the majority opin- 
ion, vacated the judgment of the 
lower courts and reinstated the law- 
suit. The Court stated that sum- 
mary judgment is inappropriate 
when the law the official is alleged 
to have violated is clearly estab- 
lished at the time the official acted. 
Evidence of improper motive is ir- 
relevant to a qualified immunity 
defense asserted in a motion for 
summary judgment. In such cases 
the plaintiff is entitled to pursue 
discovery for the purpose of estab- 
lishing the official’s improper mo- 
tive, hence Crawford-El may proceed 
with discovery. 5-4 decision. 

Kalina v. Fletcher, 66 U.S.L.W. 
4031 (1997). Kalina was a prosecut- 
ing attorney in Washington state 
who prepared several documents 
used to obtain an arrest warrant for 
Fletcher in connection with a bur- 
glary. In one of these documents, an 
affidavit used to establish probable 
cause, she made two inaccurate 
statements: 1) she said a witness 
had identified Fletcher from a photo 
array when in fact there had been 
no such identification; and 2) she 
asserted Fletcher was not autho- 
rized to be in the school when in fact 
he had done work for the school and 
was authorized to be there. Fletcher 
was arrested and spent one day in 
jail before the charges against him 
were dismissed. He then filed a 
§1983 action against Kalina, alleg- 
ing she violated his Fourth Amend- 
ment right to be free from unreason- 
able seizure. She responded by 
asserting absolute immunity on the 
ground that she was acting as a 
prosecutor when she executed the 
inaccurate affidavit. The district 
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court and the Ninth Circuit refused 
to grant Kalina absolute immunity, 
explaining it is available only for 
prosecutorial conduct, not for inves- 
tigative conduct, and Kalina was 
acting as an investigator rather 
than a prosecutor when she ex- 
ecuted the affidavit. 

The Supreme Court unanimously 
affirmed. Justice Stevens, writing 
for the Court, agreed with the lower 
courts that absolute immunity did 
not apply when a prosecutor acts as 
an investigator rather than as a 
prosecutor. Historically, prosecutors 
are accorded absolute immunity, but 
only when operating solely in their 
capacity as prosecutors. If the lower 
courts find that Kalina is entitled 
to qualified immunity, she may be 
protected from suit in this case, un- 
less the plaintiff can establish 
Kalina’s misstatements were inten- 
tional rather than negligent. 9-0 
decision. 

Sacramento County, California v. 
Lewis, 66 U.S.L.W. 4407 (1998). 
Philip Lewis was a passenger on a 
motorcycle involved in a high-speed 
chase with a police vehicle. The po- 
lice officer had observed the motor- 
cycle speeding and gave chase. The 
motorcycle crashed and Lewis was 
struck and killed by the police car. 
Lewis’ parents sued the officer, his 
department, and the county, alleg- 
ing the high-speed chase violated 
Lewis’ substantive due process right 
to life. The district court ruled 
against the Lewises, but the Ninth 
Circuit reversed, holding that law 
enforcement officials can be held li- 
able for injuries which result from 
high-speed pursuits when the chase 
is conducted with either “deliberate 
indifference” to or “reckless disre- 
gard” for life. 

In a unanimous decision, the Su- 
preme Court reversed the Ninth Cir- 
cuit. The Court explained that the 
proper standard for determining 
when law enforcement conduct vio- 
lates substantive due process is “con- 
duct that shocks the conscience of the 
court,” and not “deliberate indiffer- 
ence.” The Court added that for liabil- 
ity to attach in high-speed chases by 
the police, “only a purpose to cause 
harm unrelated to the legitimate ob- 


ject of arrest will satisfy the shock the 
conscience test.” 9-0 decision. 


Prison Regulations 

Pennsylvania Department of Cor- 
rection v. Yeskey, 66 U.S.L.W. 4481 
(1998). Yeskey was sentenced to 18 
to 36 months’ incarceration by a 
Pennsylvania court. The court rec- 
ommended he be placed in a boot 
camp program which, if he com- 
pleted it successfully, would result 
in early parole after just six months. 
Prison officials refused to place 
Yeskey in the boot camp facility be- 
cause he had a medical history of 
hypertension. He then sued the 
Pennsylvania Department of Cor- 
rection, arguing that’ the 
department’s refusal to place him in 
the boot camp violated the Ameri- 
cans with Disabilities Act (ADA). 
The ADA prohibits public entities 
from discriminating against other- 
wise qualified individuals on the 
basis of the individual’s disability. 
Yeskey argued that the ADA applied 
to corrections as well as other pub- 
lic entities. The district court deter- 
mined the ADA did not apply to pris- 
ons and dismissed the case. The 
Third Circuit reversed the district 
court and reinstated the lawsuit. 

The Supreme Court unanimously 
affirmed the decision of the Third 
Circuit, holding that the plain lan- 
guage of the ADA applies to prisons 
just as it does to any other public 
entity. 9-0 decision. 


Search and Seizure Law 
Pennsylvania Board of Probation 
and Parole v. Scott, 66 U.S.L.W. 4524 
(1998). In a case with significant 
implications for law enforcement 
and corrections personnel, the Court 
by a narrow margin held that the 
exclusionary rule does not apply in 
parole revocation hearings. Scott 
was on parole after serving 10 years 
in prison. Five months after his re- 
lease, probation officers received 
information that Scott had weapons 
in his possession, which would con- 
stitute a violation of the terms of his 
parole. Probation officers searched 
Scott’s residence without probable 
cause or a warrant, and found sev- 
eral weapons. At his parole revoca- 


tion hearing Scott sought to have 
the weapons excluded as the prod- 
uct of an unlawful search. The pa- 
role board and the district court re- 
fused, but the state court of appeals 
ordered the evidence excluded. The 
Pennsylvania Supreme Court, how- 
ever, ordered the weapons sup- 
pressed, on the ground that the ex- 
clusionary rule should apply in 
parole revocation hearings when- 
ever probation officers conduct 
searches of known parolees without 
at least “reasonable suspicion” of 
criminal activity. Application of the 
exclusionary rule in these cases, the 
court felt, would deter probation of- 
ficers from engaging in illegal 
searches. 

The Supreme Court reversed the 
state court and held that the exclu- 
sionary rule does not apply to pa- 
role revocation hearings. The major- 
ity opinion by Justice Thomas 
stressed the Court’s traditional re- 
luctance to extend the judicially cre- 
ated remedy to nontrial proceedings, 
and the limited deterrent value of 
the rule in such proceedings. The 
Court felt suppression would have 
only a minimal deterrent effect on 
parole officers, while having the ef- 
fect of turning revocation hearings 
into mini-trials. Thomas also argued 
that applying the exclusionary rule 
to parole revocation hearings would 
unnecessarily hamper the state’s 
legitimate interest in ensuring pa- 
rolees do not violate the terms of 
their parole. The dissent argued that 
the effect of the ruling was to leave 
probation officers with virtually 
unchecked power to interfere in the 
lives of parolees, absent any indi- 
vidualized suspicion of wrongdoing. 
Nothing in the decision limits it to 
parole revocation hearings, so it is 
likely that the Court would hold 
similarly regarding probation revo- 
cation hearings. This is a significant 
decision, as there are nearly three 
million people currently on proba- 
tion or parole, all of whom poten- 
tially face revocation hearings. 5-4 
decision. 

United States v. Ramirez, 66 
U.S.L.W. 4169 (1998). Law enforce- 
ment officers looking for a danger- 
ous escaped prisoner named Shelby 
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obtained a no-knock search warrant 
for Ramirez’s house. The Supreme 
Court has recently held that the 
Fourth Amendment requirement of 
reasonableness incorporates the 
common law requirement to “knock 
and announce” (Wilson v. Arkansas, 
514 U.S. 927 (1995)). The Court also 
has held that this general rule does 
not apply when police have “mere 
suspicion” that knocking and an- 
nouncing will subject them to harm 
or could result in destruction of evi- 
dence (Richards v. Wisconsin, 520 
U.S. 385 (1997)). In executing the no- 
knock warrant here, the police broke 
a small window in Ramirez’s garage. 
Inside, they did not locate Shelby 
but did find several weapons. 
Ramirez was charged with being a 
felon in possession of a firearm, in 
violation of federal law. Ramirez 
moved to suppress the weapons, ar- 
guing that while no-knock warrants 
sometimes were permissible, in 
cases like this when there was prop- 
erty damage the police must have 
more proof of the existence of an 
exigent circumstance to justify an 
entry which results in property 
damage. The district court and the 
Ninth Circuit agreed and ordered 
the evidence suppressed. 

The Supreme Court unanimously 
overturned the Ninth Circuit, and 
held that law enforcement officers 
do not need to possess more than 
reasonable suspicion to execute a 
no-knock warrant in which there is 
property damage. The Court deter- 
mined that the police in this case 
reasonably believed Shelby was in 
the Ramirez home, and that minor 
property damage did not transform 
an otherwise lawful entry into an 
unlawful one. While the manner of 
execution is a factor in determining 
the validity of a search warrant, 
here there was only minor damage. 
The Court noted, however, that un- 
necessary, excessive property dam- 
age could make an otherwise law- 
ful entry unlawful. 9-0 decision. 


Summary 

The Supreme Court’s 1997 term 
was marked by a number of signifi- 
cant decisions. Some of these deci- 
sions involved interpretations of 
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federal statutes, in particular the 
federal firearms laws and the 
AEDPA. Also decided were cases 
involving procedural issues in ha- 
beas corpus proceedings. These are 
areas where the Court has spent 
considerable time during the past 
several terms, and which the Court 
likely will revisit in the future as 
new challenges to these laws arise. 
Of note is a decline in the number 
of decisions involving administra- 
tion of the death penalty. Also worth 
noting is a dearth of decisions on 
corrections law and search and sei- 
zure law. The Court declined the 
opportunity to address the constitu- 
tionality of several currently “hot” 
issues in criminal justice, including 
sex offender registration and noti- 
fication and anti-stalking laws. 
These, too, likely will come before 
the Court again in the near future. 

In most cases, the Court contin- 
ued to uphold law enforcement in- 
terests. There is little reason to sus- 
pect this trend is about to change. 
Several cases have already been 
accepted for consideration during 
the 1998-1999 term that present the 
Court with the opportunity to fur- 
ther expand the authority of law 
enforcement officers. These include 
Minnesota v. Carter (Is someone en- 
titled to a reasonable expectation of 
privacy as a guest in someone else's 
home?); Knowles v. Iowa (May a 
state enact a statute giving police 
blanket authority to conduct a full 
search of a person upon issuance of 
a citation?); Wyoming v. Houghton 
(Does the automobile exception al- 
low police to search the personal 
belongings of a passenger of a car 
when the driver is arrested?); and 
City of Chicago v. Morales (Is a loi- 
tering ordinance which authorizes 
police to arrest a person whom he 
reasonably believes is gang member 
and who refuses to disperse uncon- 
stitutionally vague or violative of 
substantive due process?). Decisions 
in these case may have a substan- 
tial impact on the administration of 
justice. 

Other criminal law-related cases 
from the 1997-1998 term are: 
Almendarez-Torres v. United States, 
66 U.S.L.W. 4213 (1998). 


Bates v. United States, 66 U.S.L.W. 
4006 (1997). 

Bousley v. United States, 66 U.S.L.W. 
4346 (1998). 

Breard v. Greene, 66 U.S.L.W. 3687 
(April 14, 1998). 

Bryan v. United States, 66 U.S.L.W. 
4475 (1998). 

Calderon v. Thompson, 66 U.S.L.W. 
4301 (1998). 

Calderon v. Ashmus, 66 U.S.L.W. 
4382 (1998). 

Caron v. United States, 66 U.S.L.W. 
4511 (1998). 

Edwards v. United States, 66 
U.S.L.W. 4293 (1998). 

General Electric v. Joiner, 66 
U.S.L.W. 4036 (1998). 

Hohn v. United States, 66 U.S.L.W. 
4489 (1998). 

Hudson v. United States, 66 U.S.L.W. 
4024 (1997). 

Lewis v. United States, 66 U.S.L.W. 
4194 (1998). 

Muscarello v. United States, 66 
U.S.L.W. 4459 (1998). 

New Mexico ex rel. Oritz v. Reed, 66 
U.S.L.W. 3780 (1998). 

Spencer v. Kemna, 66 U.S.L.W. 4152 
(1998). 

Stewart v. Martinez-Villareal, 66 
U.S.L.W. 4352 (1998). 

Trest v. Cain, 66 U.S.L.W. 4023 
(1997). 

United States v. Bajakajian, 66 
U.S.L.W. 4514 (1998). 

United States v. Balsys, 66 U.S.L.W. 
4613 (1998). 

United States v. Cabrales, 66 
U.S.L.W. 4423 (1998). 
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The Crime of Sheila McGough 
by Janet Malcolm 
Reviewed by Ellen B. Gwynn 

Janet Malcolm is a journalist who 
has written several books and many 
articles for The New Yorker, and it 
is a pleasure to read her thought- 
ful and insightful prose turned on 
a legal subject. Sheila McGough 
was an attorney in Alexandria, Vir- 
ginia, who in 1986 had been prac- 
ticing law for four years (solo crimi- 
nal defense) when she got a call 
from Bob Bailes, a career con art- 
ist, asking her to look into his case. 
She succeeded in getting him re- 
leased, and then represented him 
when the federal government 
charged him with the same offenses 
and more, primarily bank fraud. 

While McGough was preparing for 
Bailes’ federal trial, Bailes was busy 
selling shares in insurance compa- 
nies that were chartered before laws 
were enacted regulating the insur- 
ance industry. What this meant, 
Bailes told potential investors, was 
that a quirk in the law allowed these 
companies to operate without regu- 
lation. Bailes was such a skilled con 
man and forger that he was able to 
produce court documents and other 
government records to corroborate 
his outlandish tale. When investors 
began sending money to be held in 
McGough’s trust account until the 
sales were closed, McGough immedi- 
ately disbursed the funds to Bailes. 
After Bailes was convicted in the 
bank fraud case and subsequently for 
the insurance scheme, the govern- 
ment prosecuted McGough for com- 
plicity in the deal. She was convicted, 
served two and one-half years in 
prison, and was disbarred. 

Malcolm believes that McGough 
was innocent. She succeeds in 
showing that McGough was ex- 
tremely obtuse about her client’s 
“business practices,” and suggests 


that probably because of that and 
her lack of experience as a lawyer 
and failure to cultivate profes- 
sional contacts with whom to con- 
sult, she aided Bailes in his insur- 
ance scam only inadvertently. 
Malcolm also believes that 
McGough’s idealism contributed 
to her conviction, in that she re- 
fused to testify in her own behalf 
because she wanted to protect 
Bailes’ confidences. Although 
these premises are reasonable, 
from them Malcolm unfairly finds 
cause to castigate the judicial sys- 
tem for convicting McGough. 
Malcolm appreciates the fallibil- 
ity of the system, yet she faults it 
for that, claiming that McGough 
was prosecuted not for committing 
a crime but for being an irritant 
to the government and the courts, 
because she persisted in fighting 
for Bailes long after most attor- 
neys would have accepted his con- 
victions and moved on. Malcolm 
fails to show that this was the 
basis for the prosecution. 

Instead, the text reveals that 
McGough was a bad lawyer who 
refused to take any responsibility 
for her fate, accusing the govern- 
ment lawyers of “framing” her and 
“making up evidence.” She turned 
a blind eye to her client’s fraudu- 
lent activity and persists to this day 
in seeing him as a beleaguered and 
innocent victim; she raised silly ar- 
guments before the courts on his 
behalf; and her purported reason for 
declining to testify in her own crimi- 
nal trial is suspect, as it was not 
based upon any ethical stricture. 
McGough wasn’t prosecuted and 
convicted because she was stub- 
born, but because her ignorance led 
her to make disastrous choices. As 
Malcolm acknowledges, “Without 
the thinner of common sense, the 
law is a toxic substance.” 


But what a pleasure it is to read 
Malcolm’s exploration of this sub- 
ject. Rarely does one find such a 
gifted literary style directed toward 
dissecting a prosecution. Malcolm 
describes trial transcripts as “excit- 
ing,” revealing a duel between nar- 
ratives, where the judge “adjudi- 
cates between each lawyer’s 
attempt to use the rules of evidence 
to dismantle the story of the other, 
while preserving the integrity of his 
own. The story that can best with- 
stand the attrition of the rules of 
evidence is the story that wins.” Her 
analysis of the artistry of con art- 
ists and the complicity of their vic- 
tims is wonderful. 

Although the book reads wonder- 
fully, it left too many unanswered 
questions about McGough to permit 
acceptance of Malcolm’s conclusion. 
Malcolm picks out discrepancies in 
the prosecution’s evidence without 
providing enough detail about the 
evidence as a whole. This was much 
like reading an appellant’s brief 
without the appellee’s, or a major- 
ity opinion without the dissent. In- 
deed, when Malcolm asked the chief 
prosecutor why he was out to get 
McGough, he replied exasperatedly, 
“A lawyer is convicted of 14 fraud 
crimes, and you ask me why the 
case was brought? The jury found 
evidence beyond a reasonable doubt 
and the district appeals court con- 
firmed their verdict that she had 
defrauded people, that she had lied, 
that she had committed perjury, 
and that she had obstructed justice. 
It’s obvious why the case was 
brought.” 

If Sheila McGough cannot distin- 
guish between criminal and non- 
criminal activity on the part of her 
client, and could not fix appropri- 
ate ethical boundaries, why does 
Malcolm scorn government pros- 
ecutors for believing she had com- 
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mitted crimes on his behalf? Based 
upon the information Malcolm pre- 
sents, readers may tentatively ac- 
cept that McGough was an incom- 
petent and unsophisticated attorney 
who was completely duped by Bob 
Bailes, but that she was not herself 
acriminal. But Malcolm fails to fully 
convince. 

The Crime of Sheila McGough 
(164 pages) is published by Alfred 
A. Knopf and sells for $22. 


Ellen B. Gwynn is a career attorney 
with the First District Court of Appeal, 
Tallahassee. 


Neurolaw: Brain and 
Spinal Cord Injuries 

by J. Sherrod Taylor 
Reviewed by Lars A. Lundeen 

This looseleaf formatted book is 
published in cooperation with ATLA 
Press. Its author, J. Sherrod Taylor, 
is a senior partner in his Columbus, 
Georgia, law practice where he fre- 
quently represents people with neu- 
rological injuries and their families. 
He is a member of the Board of Gov- 
ernors of the International Brain 
Injury Association and a former di- 
rector of the National Head Injury 
Foundation. He also is the editor-in- 
chief of the Neurolaw Letter. 

As those of us who have practiced 
in the neurolaw field know, the area 
of personal injury trial practice deal- 
ing with traumatic brain injury 
(TBI) and spinal cord injury (SCI) 
requires trial lawyers to have a good 
grounding in medicine, rehabilita- 
tion, and law in order to serve our 
clients properly. Due to the complex- 
ity of some of the subjects, Taylor 
has incorporated copyrighted works 
of other authors to expound in cer- 
tain fields. 

Approximately one third of this 
book is devoted to imparting a basic 
understanding of brain injury, begin- 
ning with brain anatomy and lead- 
ing the reader through a discussion 
of both medical and legal definitions 
of brain injury. It also includes a de- 
tailed discussion of the sequelae of 
brain injury, including physical, cog- 
nitive, emotional, psychosocial, be- 
havioral, and vocational impair- 
ments arising out of TBI. There also 
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is a good discussion of the mild brain 
injury, the kind of injury which 
many attorneys face in their daily 
personal injury practice when your 
client says she was only dazed or lost 
consciousness for just a brief mo- 
ment after striking her head. These 
injuries can be the most difficult to 
prove, yet are well documented in 
the medical literature. 

The discussion includes a reprint 
of the article “Closed Head Injuries: 
Understanding the Issues” which 
first appeared in Trial Magazine in 
April 1988. It is this incorporation 
of the writings of other noted trial 
attorneys and medical experts in this 
volume which adds to its worth. It 
helps to outline the steps trial law- 
yers can take to evaluate their cli- 
ent, get the facts, and assemble neu- 
ropsychological evidence in support 
of their client. Particular emphasis 
is placed upon the analysis of closed 
head injury (CHI) and trial tech- 
niques for trying these cases. 

Another major third of this vol- 
ume is devoted to the early stages 
of litigating the neurological injury 
case. Helpful in this regard is the 
list of various research references, 
which head up each of the major 
sections of this book. The author 
also deals with the potentially 
touchy issues which may arise dur- 
ing attorney-client conferences and 
conferences with significant others. 
One of the problems often con- 
fronted by the neurolaw practitio- 
ner is the changed mood and affect 
of injured clients and sometimes 
their failure to recognize their own 
symptoms and traumatically in- 
duced shortcomings, which may be 
crystal clear to their significant oth- 
ers. The reader is shown that this is 
all part of the TBI syndrome. 

The last third of this work deals 
with the actual trial and potential 
appeal of a TBI case. Again, it lists 


invaluable research references for 
trial purposes, including instruc- 
tions for planning and producing a 
“day in the life” videotape and ex- 
ploring the rehabilitation and life 
care needs of a TBI victim. It also 
provides detailed checklists for proof 
of damages in closed head injuries 
which even the most experienced 
practitioner can find helpful in its 
comprehensive treatment. 

To his credit, Taylor has devoted 
a substantial amount of effort to ex- 
plaining the implications of Daubert 
v. Merrill Dow Pharmaceuticals, Inc., 
and how this may affect your abil- 
ity to introduce expert testimony in 
this arena. 

Attorneys currently litigating 
lead poisoning cases will also find 
this volume helpful in its treatment 
of proving causation and damages 
in childhood lead poisoning cases, 
which borrows heavily from a pre- 
sentation by Benjamin Hiller at the 
ATLA Winter Convention, 1990. 

The concluding chapter of this 
work provides numerous resources 
available to trial lawyers who rep- 
resent individuals with TBI and SCI, 
including organizations, directories, 
books, journals, newsletters, and 
even Internet databases. The book 
also has a well constructed index, 
making research of your particular 
topic relatively easy. For those prac- 
ticing or contemplating practicing 
neurolaw, this is a book well worth 
having in your library. 

Neurolaw (265 pages) is published 
by Clark Boardman Callahan and 
sells for $145 ATLA member/$165 
non-ATLA member. 


Lars A. Lundeen, a member of the 
Rutland, Vermont, firm of Griffith & 
Lundeen, P.C., is a cum laude graduate 
of the University of Miami School of Law, 
with a B.S. degree from Cornell Univer- 
sity. His trial practice includes neurolaw 
and other personal injury litigation. 
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Inquires Welcome 


Accident Reconstruction; Boating, PWC, Sailing & 
Maritime; Biomedical Injury Analysis; Construction 
Safety; Elevators/Escalators; Fires/Explosions; Flam- 
mability; Glass/Metal Fracture; Helmets; Ladders; 
Parks, Playgrounds, Amusements; Pollution-Air & Wa- 
ter; Safety/Electrical Engineering; Slips, Trips & Falls; 
Sports, Recreation, Aquatics; Toxic Exposure; Trans- 
portation, Tires; Highway Safety; Warning/Instructions 


(561) 745-7940 : 
FAX (561) 745-7939 
Box 
Jupiter, Florida 33468 


LEGAL RESEARCH & 
WRITING SERVICES 
A saice for Atty’s by Alty’s 
Control your costs, have peace of mind that 
your special needs will be professionally 
prepared i in a timely manner with competent 


Inc. 


Phone - Fax (954) 423 -9815 
E-Mail: legal-research@mindspring.com 
Web Site : www.legal-research-inc.com 


ATTORNEY REFERRAL 
SERVICES 


n A-A-A Attorney Referral Service. Last 
month we referred over 9000 people to our 
attorneys. Referrals for all legal categories. 
Florida/Statewide. AAA Referral carries 
100,000 Professional Liability Insurance Mtg. 
Rule 4-7.8(4) requirements for Lawyers. Look 
for our ad in the Florida Bar Directory An- 
nual and Martindale-Hubbell Yellow Pages. 
Call Now! 1-800-733-5342. 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK - Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $290 
(U.S., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $120 
STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 
DESIGNS - $195 od International class 
COPYRIGHT - $155 
PATENT SEARCH - $450 (minimum) 

INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 


(for attorneys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED - Our services meet 
standards set for us by a D.C. Court 

of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


3030 Clarendon Blvd., Suite 209 

Arlington, VA 22201 

Phone: (703) 524-8200 

FAX: (703) 525-8451 
Major credit cards accepted. 
TOLL FREE: 1-800-642-6564 
WWwW.TRADEMARKINFO.COM 
Since 1957 


GOVERNMENT LIAISON SERVICES, INC. 


n Save 50% on law books. Call National 
Law Resource. America’s largest law 
book dealer. All sets guaranteed excel- 
lent and up-to-date. Your satisfaction ab- 
solutely guaranteed. We buy/sell/ap- 
praise. (800)886-1800. Fax (312)382- 
0323. E-mail: lawstuff@aol.com. 


$75.00 for the first 5 lines. $15 
for each additional line. Pay- 
able in advance. Approximately 
45 characters per line. A char- 
acter is any letter, number, 
punctuation mark or space. 


June 
July/Aug. 
October 


April 15 


David Francis 
The Florida Bar Journal 
650 Apalachee Parkway 
Tallahassee, FL 32399-2300 
(850) 561-5687 


Fax (850) 681-3859 
Display rates available. 
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EXPERT WITNESS | 


Accident 


m@ Expert Review / Critique of Chiro- 
practic IME’s. Diplomate of the Ameri- 
can Board of Quality Assurance and Utili- 
zation Review Physicians, as well as the 
American Board of Forensic Examiners. 
John Campo, DC (813) 960-0565. 


Handwriting 


@ Forensic Document Examiner/ Hand- 
writing Expert: Don Quinn, 4040 Wood- 
cock Drive, Suite 147, Jacksonville, FL 
32207, (904)399-3300. Thirty years expe- 
rience in Federal and State Crime Labo- 
ratories. Qualified in Federal and State 
courts. Retired FDLE Document Exam- 
iner. 


Life Care Planning 


@ Life Care Solutions, Inc. Larry Lytle, 
2664 Frisco Dr., Clearwater, FL 33761 
(727)725-7723. Licensed Florida Occupa- 
tional Therapist, CLCP in progress. 


Medical-Legal Consultants 


@ SP Medical-Legal Consultants, Inc. 
Steven Pliskow, M.D., F.A.C.0.G., Board 
Certified in OB-GYN. Available for chart 
review, depositions and expert testimony. 
Reasonable Rates. Other specialties avail- 
able. Call (561) 790-5793. 


Polygraph 


Certified Polygraph Examiner - 
Leonard G. Bierman, 150 South Pine Is- 
land Road, Suite 130, Ft. Lauderdale, FL 
33324, (954) 476-9200. 30+ years expe- 
rience, Bilingual capabilities, Responsive 
scheduling, Member American and Florida 
Polygraph Assns. Qualified in both State 
and Federal courts. 


Real Estate Litigation 


@ Expert Witness Real Property: 48 
years practice exclusively in Florida real 
estate law. Board Certified. AV rated. 
James L. Mack, 20185 E. Country Club 
Dr. #607, Aventura, FL 33180 (305) 933- 
2266. 


I—| CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL- LEGAL COMMUNITY 


-MEDICAL/DENTAL MALPRACTICE EXPERTS | 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 


liability is poor. 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 
WE HAVE SUCCESSFULLY COMPLETED OVER 10,000 CASES FOR 


3,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


HCAI: Health Care Auditors, Inc. 


13577 Feather Sound Drive 
Bldg. II, Suite 190 
Clearwater, Florida 33762-5552 


Toll Free 1-877-390-HCAI 
Call (727) 579-8054 
Fax (727) 573-1333 


Statistical Analysis and 
Computer Programming 


@ Statistical Analysis and Computer 
Programming: Litigation Support includ- 
ing graphs, text, & charts; Data Mining with 
analysis; Forecasting & Modeling with ex- 
planation; Custom Programming using 
SAS System® and other tools. Heidi 
Markovitz, P.O. Box 310157 Miami, FL 
33231 (305) 365-0439 voice, fax (305) 
374-8494, Simplysyst@ aol.com. 


for Quality 


Credible. 


Medical Experts 
Florida physicians have more credibility with 
Florida juries. We have more than 900 Florida 
physicians who have agreed to review your mal- 
practice case and, if it has merit, testify for you. 
Plaintiff or defense. 


THE ALTERNATIVE to typical referral services: 
we make full disclosures of our recruiting methods! 


1-800-284-3627 


www.pfq/experts.com 


QUALITY SOFTWARE, 
Now For WINDOWS: 


FASTER, SMARTER & EASIER To Use. 


Best Case Bankruptcy for Windows is 
the friendliest, most powerful software 
available for producing debtors’ forms. 


Call today for your FREE evaluation 
version, brochure and price list. 


1.800 8037 


— | 


Best Case SOLUTIONS, INC. 
600 Davis Street, Suite 201 
P.O. Box 32 

Evanston, IL 60204-0032 


Reach Us ON THE 
Wide Wes AT: 
www. bestcase.com 


VISA * MASTERCARD * AMERICAN EXPRESS 
60-DAY MONEY-BACK GUARANTEE 
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Lawyer Services 


Stockbroker Fraud/ 
Mismanagement 


@ Stockbroker Fraud / Mismanage- 
ment. Call us to talk over remedies avail- 
able to your clients who have securities 
account losses. Referral or co-counsel; 
expert witness affiliations. David McGee, 
Beggs & Lane, Pensacola, (850)432-2451. 


Toxicology 


= Chemical Toxicologist. Twenty-four 
years experience in Sampling and expert 
witness- industry, government and univer- 
sity research. Soc. of Toxicology, SETAC, 
American College of Toxicology. Dr. R.L. 
Lipsey, (904)398-2168. 


College Tuition, 1978: $1,600 


Learn Earn 


Imagine if you could teach your savings to protect itself from inflation. Now you can with the new 
Series I Bond from the U.S. Treasury. It protects your investment from inflation, no matter what happens. 


Trust 


@ Expert Witness Trust & Bank Invest- 
ments: Twenty years investment experi- 
ence. Former vice president/portfolio man- 
ager Chase Manhattan, Sun Bank, United 
Jersey. Chartered Financial Analyst 
(1979). Cum Laude-Wharton, University 
of Pennsylvania. BS economics, dual 
major: finance/economics. Registered in- 
vestment advisor. Steve Stern, CFA, 161 
Crandon Blvd., #325, Key Biscayne, FL 
33149, (305) 374-8493. 


TRUCTURED SETTLEMENTS/ 
LOTTERIES 


@ Top dollar paid for insurance settle- 
ments, lottery winnings, notes, Law Firm 
Receivables and periodic payment con- 
tracts. Heartland Capital Funding, Inc., 
(800)897-9825. “Professional Annuity 
Funding for you and your client.” 


And I Bonds are available at most financial institutions. Call for more 
information, or write I Bond Investor’s Guide, Parkersburg, WV 26106-1328. 


Reach over 60,000 
Lawyers with 
The Florida Bar 
News and 
The Florida Bar 
Journal 
Call Cassandra Dixon 
at (850) 561-5601 


College Tuition, 1998: $7,900 


I-800-4US BOND www.savingsbonds.gov 


S A public service of this publication Everyone Needs a Safe Place 


88 THE FLORIDA BAR JOURNAL/MAY 1999 


} 
- 
te 


$ 
Z 
5 
> 
2 
5 
a 


For guaranteed delivery with the people who make more on-time morning [She 
deliveries than anyone else, call 1-800-PICK-UPS or visit ups.com. 


MOVING at the SPEED of BUSINESS? 


2 
or 
— 
® 


> Direct history within 2-4 hours of case 
receipt, overrulings within 24 hours 

» KeyCite’ covers all federal and state 
cases on Westlaw’, the largest 
electronic case law collection anywhere 

» Warning flags in cases on Westlaw 

» Headnotes in full text; ability to limit 
your citations list to a Topic and 
Key Number 

>» Depth of treatment stars, quote marks, 
easy filtering controls 

» Covers more than one million 
unreported cases, ALR® and 600 law 
reviews 

>» Table of Authorities service to spot 
weaknesses in opponents’ arguments 


For more information, call 


KeyCite. The revolution continues 


1998: Expanded citing references 1999: Exciting enhancements 
keep you covered on the way 
FIRST QUARTER 

> Citing references to State Jurisprudence 


materials for NY, CA, TX, OH, FL and PA 
SECOND QUARTER 
» Statute coverage! 


KeyCite a statute to see whether it is still 
good law and view citing references to 
cases that interpret it, and the Notes of 
Decisions prepared by West Group 
attorney-editors. Coverage for all 50 states, 
USCA® and CFR 
>» National Labor Relations Board (NLRB)— 
full coverage from the official NLRB 
>» Research Institute of America’s (RIA’), 
premier tax citator on Westlaw 
» New case-tracking service 
THIRD QUARTER 
» More federal administrative materials 
» Enhanced limits features offer you even 
greater control to focus in on what you 
want to see—no more, no less 
FOURTH QUARTER 
> Increased case law coverage 


>» Interface enhancements 


» KeyCite now covers all federal and 
state cases from the beginning of the 
National Reporter System® 

» American Jurisprudence 2d 

» Couch on Insurance™ 

» Norton on Bankruptcy 

>» The Rutter Group™ California and 
Texas Practice Guides 

>» Witkin® California Treatises 

» Mertens, The Federal Law of Taxation 

» Wright & Miller, Federal Practice 
and Procedure” 

» West Group attorney-editors add 
more than 300,000 Distinguished 
history postings 


1-800-REF-ATTY (1-800-733-2889) 


The trademarks shown within are used under license 


© 1999 West Group 0-9984-4/3-99 1972138 
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